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HOUSING FINANCE REFORM: NATIONAL
MORTGAGE SERVICING STANDARDS

TUESDAY, AUGUST 2, 2011

U.S. SENATE,
COMMITTEE ON BANKING, HOUSING, AND URBAN AFFAIRS,
Washington, DC.

The Committee met at 10:03 a.m., in room SD-538, Dirksen Sen-
ate Office Building, Hon. Tim Johnson, Chairman of the Com-
mittee, presiding.

OPENING STATEMENT OF CHAIRMAN TIM JOHNSON

Chairman JOHNSON. Good morning. I call this hearing to order.

Thanks to all of our witnesses for joining us this morning. I
would also like to recognize that, for the first time, we have a wit-
ness joining us by Skype. Professor Peter Swire is in Oregon but
was kind enough to start his day early for our hearing.

Today we will continue the Committee’s oversight of problems in
the mortgage servicing industry and explore the need for a national
mortgage servicing standard.

The housing recovery appears to have stalled—in part because of
widespread uncertainty in mortgage servicing. Borrowers are not
certain that servicers are accurately evaluating them for modifica-
tions. Servicers are not confident that borrowers’ documents were
submitted properly. And investors are concerned about how all
these factors increase litigation risk for servicers. Homes that
should move through the foreclosure process are held up because
courts and servicers are concerned that paperwork has not been
completed properly.

We need rules of the road so that borrowers, investors, and
servicers have a clear understanding of the process to follow both
when a borrower is current on payments and also in the unfortu-
nate event that a borrower becomes delinquent.

Since our first servicing hearing in November of last year, the
Federal banking regulators have found significant problems and
issued consent orders to 14 large servicers; the Federal Housing Fi-
nance Agency amended its seller-servicer guidance to align Fannie
Mae and Freddie Mac’s standards for servicing and improve bor-
rower contact; and the Treasury Department’s HAMP program
began issuing servicer report cards—which did not show promising
improvements.

Even more recently, Reuters and AP released investigative re-
ports detailing ongoing problems in mortgage servicing. I would
like to place those reports into the record.
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Given the variety of standards and the continuing problems that
I have mentioned, it is important that we explore a national mort-
gage servicing standard.

Several Members of this Committee have already introduced leg-
islation to create such a standard and mitigate the foreclosure cri-
sis. Senator Reed is a consistent leader on this issue, introducing
legislation last Congress and again this Congress. I would also like
to recognize Senator Merkley and Senator Brown for their legisla-
tive efforts.

Senator Menendez has also helped in the Committee’s oversight
of this issue with a productive hearing in the Housing Sub-
committee.

This is an important issue, and the Committee will continue to
exercise its oversight responsibility.

Before I turn to Senator Corker, I would like to thank him and
his staff for working with me and my staff on these housing finance
reform hearings. Housing finance reform is a large topic that re-
quires our attention in all aspects, and these hearings will help us
better understand the areas that need reform.

Senator Corker.

STATEMENT OF SENATOR BOB CORKER

Senator CORKER. Thank you, Mr. Chairman, and thanks for hav-
ing this hearing. And I certainly welcome all the witnesses, both
here and afar, and appreciate your testimony. I know we are going
to be talking a lot about servicing today, and the point of view I
would like to put forth is if we do that without paying attention
to the mortgage investors, then we are going down the wrong track.
We have got to have private capital back into mortgages, or rates
certainly will not continue to be low right now, and obviously we
are not going to ever get the private market involved unless we
take that into account.

I know we know there are two fundamentally different ways of
going at servicing right now. One is the large, large banks, and the
other is the community banks around the country. And as we look
at either regulations or potentially new laws, we need to take that
into account.

So I welcome you here today. I look forward to your testimony.
And, again, I hope whatever we do we continue to remember that
getting private capital back in the mortgage market ultimately has
to be a big part of what it is we are focused on. So thank you, and
I look forward to your testimony.

Chairman JOHNSON. Before we begin, I would like to briefly in-
troduce our witnesses who are here with us today.

Our first witness is Mr. Jack Hopkins, a long-time friend and a
personal resource for me on many South Dakota community bank-
ing issues. Jack is the president and CEO of CorTrust Bank, a
community bank that serves both South Dakota and Minnesota.

Ms. Faith Schwartz is the executive director of the HOPE NOW
Alliance.

Mr. Robert Couch is a counsel at the law firm of Bradley Arant
Boult Cummings LLP and a former General Counsel at HUD.

And, finally, we have Professor Peter Swire, who is appearing be-
fore the Committee via teleconference. Professor Swire is a pro-
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fessor of law at the Ohio State University and also a senior fellow
at the Center for American Progress.

I welcome all of you here today and thank you for your time. Mr.
Hopkins, you may proceed.

STATEMENT OF JACK HOPKINS, PRESIDENT AND CHIEF EXEC-
UTIVE OFFICER, CORTRUST BANK, SIOUX FALLS, SOUTH DA-
KOTA, ON BEHALF OF THE INDEPENDENT COMMUNITY
BANKERS OF AMERICA

Mr. HoPKINS. Thank you. Chairman Johnson, Senator Corker,
Members of the Committee, I am Jack Hopkins, president and CEO
of CorTrust Bank, a $660 million asset bank headquartered in
Mitchell, South Dakota. As a third-generation community banker,
I am pleased to represent ICBA’s nearly 5,000 members at this im-
portant hearing.

As this Committee considers the development of national mort-
gage servicing standards, I have an important point to make. Com-
munity banks are successfully servicing their portfolios and do not
have the widespread servicing problems reports in the press. I urge
you to ensure any effort to create national standards does not add
to the regulatory burden of community banks. We must preserve
the role of community banks in mortgage servicing, or you will see
further consolidation which will only harm borrowers, especially
those in rural and underserved housing markets.

CorTrust Bank was founded in 1930, at the outset of the Great
Depression, and was built, tested, and proven under historically
challenging economic conditions. We survived the Great Depression
and numerous recessions by practicing conservative, commonsense
lending. We have emerged from the crisis well capitalized and
ready to lend to support the recovery. CorTrust Bank serves com-
munities in 16 South Dakota cities, from Sioux Falls to rural com-
munities with populations of less than 150.

Residential mortgage lending has been an important component
of CorTrust’s business since its founding and has grown more im-
portant over the years. Today we have a $552 million servicing
portfolio consisting of approximately 5,000 mortgage loans.

Over the years, we have discovered that mortgage lending is a
great way to cement long-term relations with customers and win
the opportunity to serve their additional banking needs. To further
bolster our customer relationships, we need to service these loans,
whether they are subsequently in the secondary market or held in
portfolio. Customers do care about who services their loans. They
value and even seek out local servicing.

Much of our recent business has come from refinancing mort-
gages away from large lenders whose borrowers are frustrated with
remote servicing. Even though at its best it is a break-even busi-
ness for us and loan for loan it would be more profitable to release
servicing, we choose to service in-house because it is central to our
community bank business model.

The success of community bank servicing is based on close ties
to customers and communities. Because CorTrust Bank’s servicing
team consists of only four people, customers always know who is
on the other end of the telephone or across the desk.
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A customer who dials our 1-800 number will generally get one
of two people on the line. A customer can walk into one of our 24
locations and deal with a staff person face to face.

Smaller servicing portfolios and better control of mortgage docu-
ments also provide an advantage over the large servicers. For these
reasons, community banks have generally been able to identify re-
payment problems at the first signs of distress. Our staff will con-
tact a late customer on the 16th day, the first day of delinquency,
and find out what their circumstances are and discuss solutions.

Personalizing servicing combined with conservative, common-
sense underwriting yields exceptional results. Our average delin-
quency rate of 1.7 percent is about one-third the national average
and is consistent with other community bank portfolios. In the his-
tory of CorTrust Bank, only a handful of mortgage loans have gone
into foreclosure.

Overly prescriptive requirements should not be applied across
the board. There are many examples of harsh new requirements.
Many of the proposals I have seen would require us to establish a
call center, a prohibitive and unnecessary expense for a community
bank the size of mine. The new Fannie Mae standards, published
in June and scheduled to go into effect on September 1st, are over-
ly prescriptive and will reduce our flexibility in using methods that
have proven effective in holding down delinquency rates.

I ask this Committee to urge the Federal Housing Finance Agen-
cy to delay implementation of the new standards for small lenders
with a record of strong performance.

We are also concerned that the FHFA’s new compensation pro-
posal would sharply reduce servicing revenue that currently only
covers costs. Moreover, this proposal creates a perverse incentive
by rewarding the originators and servicers of nonperforming loans
and punishing community banks. The most significant risk in ap-
plying standards that are too rigid and prescriptive and in reducing
servicing income is that it would cause many community banks to
exit the mortgage servicing business and accelerate consolidation.
Any national standards developed by Congress or the regulators
must exempt community banks. I urge you not to tamper with our
success.

Thank you for holding this hearing and for the opportunity to
present the good story of community bank mortgage servicing. I
will be happy to take your questions.

Chairman JOHNSON. Thank you, Mr. Hopkins.

Ms. Schwartz, you may proceed.

STATEMENT OF FAITH SCHWARTZ, EXECUTIVE DIRECTOR,
HOPE NOW ALLIANCE

Ms. SCHWARTZ. Thank you. Chairman Johnson, Senator Corker,
and Members of the Committee, thank you for the opportunity to
speak here today. My name is Faith Schwartz. In 2007, I joined the
HOPE NOW Alliance as its executive director.

The foreclosure issues we faced in 2007 were viewed as short-
term subprime issues, and most people thought it would take a
year or two at most to work through. I am approaching my fifth
year at HOPE NOW. The crisis has not abated for many home-
owners. It affects prime credit and nonprime credit borrowers alike.
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At times we have been discouraged by the scale and the persistence
of the problems faced on the foreclosure front. But through perse-
verance and continued efforts by our alliance members, including
servicers, counselors, and Federal and State offices, we are seeking
more and more homeowners being helped. We measure some suc-
cesses by the 4.6 million permanent modifications completed
through May of 2011.

Other efforts have been more difficult to measure. Sadly, there
are cases where homeowners fall through the cracks, and the in-
dustry is persevering through the worst housing crisis since the
Great Depression. Finding ways to help homeowners achieve sta-
bility, we are still here doing what it takes through many different
channels to help homeowners find resolution. And the comments
today are my own and not necessarily shared by all HOPE NOW
members.

I am here to recommend the importance of achieving national
servicing standards. Many efforts are underway toward this goal,
but to achieve it will require extraordinary cooperation and com-
munication among industry, Government, and other concerned par-
ties. We all must improve the customer experience for homeowners
at risk of foreclosure. Uniform clear standards would be a strong
step in that direction.

Current economic conditions—underemployment and unemploy-
ment in particular—are challenging for customers who are trying
to maintain their home. Many at-risk homeowners are frustrated
by the inconsistent messages from some loan servicers when they
ask for help. Servicers have made real improvements here, but
more needs to be done to create the confidence in the servicing sys-
tem.

Let me be clear. National servicing standards may not change
the final outcomes for many homeowners at risk of foreclosure. All
mortgage customers need consistent servicing processes that give
them timely responses and information on their options when they
experience difficulty in staying current on their mortgage.

I will address two of the most prominent issues in servicing: the
desire to have a single point of contact and the dual-track proc-
essing of loans going to foreclosure versus the modification process.

To a frightened homeowner, the single point of contact is one
way to lessen the confusion and explain to homeowners what steps
are required by servicers, investors, and State law. It is important
to emphasize that the servicing system is facing completely dif-
ferent challenges in today’s environment than it was designed to
manage. Over the years mortgage servicing developed some uni-
formity in part because the standards for many loans were set by
the GSEs and FHA guidelines.

FHFA, Fannie Mae, and Freddie Mac remain the biggest influ-
ence on servicing practices and standards today. For many years
that worked well, but servicing was primarily a simple task of proc-
essing loan payments on performing loans. Delinquent loans and
troubled borrowers generally were handled by repayment plans or
the sale of a property at a profit. The current housing crisis com-
pletely shifted the demands on the mortgage servicing, and
servicers must now manage millions of delinquent loans and work
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with the borrowers on more complex solutions such as modifica-
tions and re-underwriting of loans.

Since initiating the homeowners outreach events in 2008, HOPE
NOW has hosted over 112 events. We have tracked participating
homeowner satisfaction to gauge our success and adjust the out-
reach model accordingly. In the past 2 years, HOPE NOW and the
U.S. Treasury’s Making Home Affordable has worked together on
outreach. Over half of the borrowers rate these workshops’ experi-
ence as excellent.

And, surprisingly, we continue to find that 35 and 40 percent of
the participating homeowners are first-time contacts with their
loan servicers. We have seen a change in the circumstances of at-
risk borrowers for up to 30 percent who are unemployed. Unem-
ployment significantly affects the type of aid available and high-
lights the obvious challenges we face in this crisis.

This offers some insight to the importance of customer experience
regardless of the outcome, and it reinforces the need for multiple
ways to communicate with borrowers who need assistance. There
are multiple efforts underway to improve and establish servicing
standards, particularly for helping at-risk homeowners. A single
uniform standard is needed, but current initiatives must be evalu-
ated, coordinated, and ultimately combined to set national stand-
ards.

There are many rules and standards that have been put in place
by the various agencies. We have the recent OCC consent orders
for the top 14 banks. We have unique Fannie Mae, Freddie Mac,
and FHA servicer guidelines. We have proposed risk retention
under Dodd-Frank, which includes servicing standards. We have
FHFA, Fannie Mae, Freddie Mac, and Ginnie Mae setting a new
compensation servicing model that affects performing loans and
nonperforming loans. We have the Treasury under Making Home
Affordable offering recent directives on single point of contact and
a l-year forbearance plan. Note the forbearance plan does not
apply to Fannie Mae, Freddie Mac, or VA loans.

State Attorneys General are under confidential discussions with
top banks to discuss practices and processes that will indeed lead
to standards. The soon-to-be CFPB efforts and interagency guide-
lines are also being looked at to effect standards. All of these ef-
forts must be evaluated before any decision is made on any single
uniform standard.

Just a quick note. I did visit a shop recently, and I wanted to
see what they had implemented on the single point of contact.
Hundreds of people were being trained to handle the single point
of contact rule. Training lasted for 6 weeks. Once the training was
complete, employees had several large black binders of which to
navigate for all the different programs and processes they had to
deliver the message on about what the options were for the bor-
rower.

The training objective for new hires was to bring consistency,
empathy for the customers, and accuracy regarding the description
of the options available for the borrowers as well as access to infor-
mation that would be relevant to the borrower over the course of
the eligibility review.
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The training task seemed daunting, but it was indeed impres-
sive. And some companies are dealing with licensing single point
of contact on the origination process if they are subject to the SAFE
Act under several State laws.

It was enlightening to see how the directives were being imple-
mented in the real world. All changes must get adapted into sys-
tems, processes, and work flows to educate and train the full work-
force, who in turn will need to communicate internally and exter-
nally on all these directives. And as a reminder, the single point
of contact is not the person who will perform any of the under-
writing, any of the modifications, or any of the sale processes if
there is a short sale in place.

We believe the efforts by various entities currently underway are
moving in a positive direction to elevate servicing standards and
improve the customer experience. Increased coordination by all en-
tities is needed in order to make things happen in a timely fashion.

In summary, we recommend the Administration gather all of the
involved parties together to review the servicing standard initia-
tives to ensure that definitions and policies agreed to by regulators,
enforcement agencies, and investors align with one another. That
is the time to ensure a uniform set of standards can be identified
and established. Reducing confusion and friction from the system
is very important. As Senator Corker initially noted, bringing pri-
vate capital back to the market is of utmost importance, so looking
at standards must be done thoroughly and cautiously.

The home mortgage is the most important investment in the
lives of many consumers, and it is essential that we get it right,
and the communication to the consumer of the process and serv-
icing that comes with this investment. The industry nonprofit part-
ners and servicer members are committed to working to improve
mortgage servicing for consumers.

Thanks for the opportunity for letting me speak today.

Chairman JOHNSON. Mr. Couch, you may proceed.

STATEMENT OF ROBERT M. COUCH, COUNSEL, BRADLEY
ARANT BOULT CUMMINGS, LLP

Mr. CoucH. Good morning, Chairman Johnson, Senator Corker,
and other Members of the Committee. Thank you very much for
letting me appear today to talk about this important issue.

I am not going to spend a lot of time on my background, but to
establish my bona fides, I was General Counsel of HUD, President
of Ginnie Mae, president of one of the most active mortgage lenders
in the South, chairman of the Mortgage Bankers Association, and
president of the Mortgage Bankers Association of Alabama as well.

First and foremost, I am not here to defend the industry or be
an apologist for the industry. Mistakes have been made, and there
have been some abuses of particular processes. But I am here to
speak about three issues: certainty, fairness, and State law. I
Wloluld like to cover all three of those in the limited amount of time
I have.

I would like to start by telling you a story about the last time
I refinanced my own mortgage, about 10 years ago. At the closing
table the agent handed me a document about 15 pages long, a
mortgage. And he said, “Rob, do you know what this is? Do you
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know what it says, what it means?” I said, “Well, I think I do, but
tell me what you think it means.” He said, “It is very simple. If
you pay, you stay. If you don’t, you won’t.”

Now, this may seem unduly harsh to a lot of people, but it is,
in fact, the essence of the transaction and the essence of this hear-
ing in many ways.

It is, I think, instructive to briefly talk about how the process
works. Someone wants to borrow money, goes to a lender, estab-
lishes what their likelihood of repaying that mortgage is or that
loan is, and offers the home that they are about to buy or refinance
as collateral, as security for the mortgage. At closing they get the
money. In return they sign a note that says, “I promise to pay this
money back, and to secure that promise, I give you the right to
take my home if I do not pay that money back.”

That certainty in the process allows that loan then to be sold in
the secondary market, many times to pension plans that you or I
may be beneficiaries of, and the money is recirculated in the mar-
ketplace. That is the way the process is supposed to work.

But, unfortunately, over the past several years, a lot of uncer-
tainty has, as you mentioned, Chairman Johnson, crept into the
process, and that uncertainty has been in the form of stretching
out the period of time that it takes to foreclose on the loan. Today
it takes, on average, about 400 days from when a person quits pay-
ing their mortgage to when the foreclosure process is completed. In
some States—New Jersey, New York, Florida—it is a much longer
process. And the uncertainty that has crept into the process has
made the functioning of the market much more treacherous.

If you look today, well over 90 percent of all mortgages, in order
to be done, have to be guaranteed directly by the Federal Govern-
ment for the mortgage process to take place. Or by way of illustra-
tion, if you look over the past 3 years, there have been two private
label securities backed by mortgages done in this country, worth
about $500 million. By comparison, if you go back to 2006, there
were hundreds of securities totaling $723 billion done in that year
alone—a thousandfold decrease for a 3-year period. So the process
has dramatically been affected by this uncertainty, and you need
to be aware of that.

Fairness is also a very important issue, and many of the efforts
that we have seen lately have been designed to be compassionate
to those who cannot or will not pay their mortgages on time. And
I certainly understand that, but that overlooks the need to be fair
to those folks that have been very diligent in paying their mort-
gages, which is the vast majority of people in this country who
have mortgages. The effect of that stretching out of the foreclosure
process and the uncertainty I mentioned before has been to
dampen real estate values across the board across the country for
those folks that have been diligent in paying their mortgages, and
I would hope that you would take those folks into consideration in
your deliberations.

And, finally, State law. I am not here to advocate for or against
a uniform national standard, but I would remind the Committee
that there are 50 States out there with procedures set up to protect
both borrowers and lenders in the process and make sure the proc-
ess runs smoothly. I would hope that you would be mindful of all
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of those 50—really 51, State and, in the case of D.C., the district
laws designed to do just that.

In sum, in conclusion, please be mindful of certainty, please be
mindful of fairness, and please be mindful of State law. And please
be deliberate about this process.

Thank you very much for the opportunity to talk to you today,
and I would be happy to answer any questions.

Chairman JOHNSON. Thank you, Mr. Couch.

Professor Swire, you may proceed.

STATEMENT OF PETER P. SWIRE, C. WILLIAM O’NEILL PRO-
FESSOR OF LAW, MORITZ COLLEGE OF LAW OF THE OHIO
STATE UNIVERSITY (VIA TELECONFERENCE)

Mr. SWIRE. Thank you, Chairman Johnson and to other distin-
guished Members of the Committee. Thank you for inviting me to
pagticipate in this hearing on national mortgage servicing stand-
ards.

As you are aware, I previously committed to speak in Oregon
today, and I thank the Committee and its staff for the great flexi-
bility of having me testify online today. I believe that using these
online technologies can continue to open up Congress and our polit-
ical process to participation by the American people.

My testimony today draws on two previously published items
which I have provided to the Committee. The first is a report on
mortgage servicing that I published in January of this year. The
second is an article in the Los Angeles Times from March which de-
scribes some of my personal experiences as a homeowner with the
mortgage servicing industry.

As you said, Mr. Chairman, I am now a law professor at the Ohio
State University and a Senior Fellow at the Center for American
Progress. In 2009 and 2010, I was Special Assistant to the Presi-
dent for Economic Policy, serving under Larry Summers on the Na-
tional Economic Council. At the NEC, my biggest task was to co-
ordinate the interagency process for housing and housing finance
issues. In this role, I worked extensively on mortgage servicing
issues and Fannie and Freddie and the FHA, and in that role, I
met regulated mortgage servicers as well as many other stake-
holders.

My January report was called, “What the Fair Credit Reporting
Act Should Teach Us About Mortgage Servicing.” The report makes
a simple point. The sorts of market failures that led to the creation
of the FCRA in 1970 also exist today for mortgage servicers. The
single most important fact is that the consumers, the homeowners,
are not the clients. The clients for the credit reporting agencies are
the companies that pay for the credit reports, the lenders and em-
ployers. The clients for the mortgage servicers are the companies
that pay the services, and those are the investors in mortgages.
Mortgage servicers owe their legal duties and market loyalties to
the investors, not the homeowners.

Now, in saying this, I am talking about when mortgage servicing
rights are sold, and that appears not to be the model that Mr. Hop-
kins’s bank follows, where they keep the servicing in-house, close
to the market. But the large majority of mortgage servicing rights
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today are sold out into the market to new buyers of servicing, often
the biggest banks.

So the structure of the market that we have today leads to prob-
lems. Consumers have no market or legal checks on the servicer.
The homeowner does not choose the service. That choice is made
by the company usually the one that originates the loan. If the
homeowner has a bad experience with the servicer, as so many peo-
ple have, the homeowner cannot even quit. Even if the homeowner
refinances a loan to get away from the servicer, the servicing mar-
ket is so concentrated that the homeowner may get the same
servicer all over again the next time.

Homeowners not only lack any market choice, but they currently
lack legal remedies if the servicer performs badly. That is why na-
tional standards for mortgage servicing are so important. Where
there are no market forces to protect consumers, then something
else should fill the gap. An effective set of consumer rights could
be embodied in national mortgage servicing standards and I hope
that will happen.

Now, I will turn to my dispute with Washington Mutual’s serv-
icing arm in 2006 and 2007. To prepare for this testimony, I have
brought along and reviewed and provided to the Committee files
from my 21-month dispute with Washington Mutual in 2006 and
2007, before the crisis, about flood insurance that they incorrectly
placed on my family’s home in Bethesda, and that dispute was the
subject of the Los Angeles Times article.

Our family was a target of what people have called “force placed
insurance” and that this Committee has heard about before. In
early 2006, WaMu asked for proof of flood insurance coverage. My
State Farm agent immediately faxed them the information. It
turns out that WaMu had a really cute trick that I discovered after
numerous phone calls. They did not even process the proof of cov-
erage unless it contained WaMu’s servicing accounting number. So
WaMu received the State Farm certification and simply ignored it
and did not tell us until I found it out several months later, and
that was how WaMu could bill my family for the duplicate flood in-
surance.

The next cute trick was to pile up late fees on our monthly mort-
gage payment. We had automatic payment the first week of every
month, and even WaMu admitted we never missed a payment.
WaMu’s practice, though, was to charge for the duplicative flood in-
surance with each monthly payment. That meant they considered
our payment too small each month by the amount of that insurance
premium. So then they declared our entire monthly payment late
and charged a late fee of over $170 a month.

I provided the Committee staff with detailed and contempora-
neous documentation of these and numerous other problems with
our servicer. Eventually, after 21 months and over 50 calls to cus-
tomer service, they finally agreed in late 2007 to withdraw the
flood insurance and cancel the fees.

In conclusion on this, I feel fortunate that I was able to get my
family’s dispute resolved and cancel over $4,000 in erroneous fees
that they wanted to charge me. Most homeowners, however, are
not banking law professors. All of those hours sitting on hold, wait-
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ing for customer service, gave me plenty of time to think about the
flaws in our mortgage servicing system.

My experience in Government and since has taught me there are
numerous hard-working and talented individuals in the mortgage
servicing industry. I admire the work of Faith Schwartz and Hope
Now and many others. The incentives, however, do not work for
consumers.

In response to Senator Corker’s opening statement about getting
private capital back into the market, a goal I very much share and
the Administration has shared, fixing servicing, which is getting
the money to flow properly from the homeowner to the investor is
an essential part of reform. And so I agree that working on na-
tional mortgage standards should be seen as part of getting the in-
vestor part of the thing to work, as well.

In short, in the absence of market discipline on servicers, an ef-
fective national set of mortgage standards is essential. There is no
other way to have consumers protected.

I thank the Committee for its attention to these matters and I
welcome any questions you may have.

Chairman JOHNSON. Thank you, Professor Swire.

Mr. Hopkins, small servicers, like your bank, have not been
caught up in the problems that large servicers have. Is that just
due to your size or do you believe that there are other factors?

Mr. HoPKINS. I think that it starts up front. I think we had strict
underwriting standards and we always held strict underwriting
standards. We were not offering a lot of the exotic products, the Alt
ARMs and some of these things that are creating the problems
with the foreclosures now. We did not believe in the products.
Therefore, we did not offer the products.

So because servicing is a very low-margin business, we felt it was
important to have a good quality portfolio, so we were always con-
scious about underwriting our loans very strict up front. I think it
starts right with the underwriting. We keep our loans in-house.
Therefore, we are concerned about what we put in our portfolio.

Chairman JOHNSON. Mr. Hopkins, like mortgage origination,
there has been a significant consolidation in the mortgage servicing
industry and the largest banks now service the majority of the
loans in the country. Have borrowers and communities benefited
from this consolidation?

Mr. HOPKINS. Absolutely not. I think that is part of the problems
that Professor Swire was dealing with a little earlier. You know,
an article I saw in 2010 showed that the four largest servicers con-
trol 70 percent of the market. So they do not have the customer
contact that we do. I think that if it was a more diverse market
in the servicing side, that the customers would have a better expe-
rience.

Chairman JOHNSON. Professor Swire, in your testimony, you rec-
ommend a Fair Credit Reporting Act equivalent for mortgage
servicers. Can you expand on what that should include, and how
could it prevent some of the problems we are currently seeing?

Mr. SWIRE. Thank you, Senator. There are many people working
on the details of what the standards should look like. I think the
point with the FCRA is if there is a mistake being made about the
customer, we actually can go fix it these days, and when we had
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mistakes with the servicers, we did not have those same kind of
legal rights, and that is part of what I am point out. I think single
point of contact is clearly a step in the right direction and the
standards should address issues around dual track so that when
people are getting something fixed, they do not suddenly have the
house yanked out of them, that is part of it. Having disclosures and
avoiding conflicts of interest to make sure that the servicer is doing
what is right for the investor and the customer and not for other
parts of his portfolio, I think those are some of the main categories
of things you would like to see in the standards.

Chairman JOHNSON. Ms. Schwartz, with a number of different
standards being put forward, would a national mortgage servicing
star}?dard help provide clarity for servicers, homeowners, and inves-
tors?

Ms. SCHWARTZ. Senator, yes, we do believe there is a strong need
for some coordination and alignment on what is going on today
with the regulatory efforts and others on servicing standards. I
would caution the Senator to let this fall out to find out what is
finally happening with the standards through the AG discussions
and the OCC consent orders as we see how it works through the
system before there is another effort to make new standards with-
out testing how these are coming through.

Chairman JOHNSON. Mr. Couch, in your testimony, you argued
that homeowners have not been harmed by the problems in mort-
gage servicing. Do you disagree with the assessments and subse-
quent required changes imposed by the Federal banking regulators
and by FHFA?

Mr. COUCH. Senator, in my testimony, I said that in the event
that a borrower has been damaged, he or she should be entitled to
be made whole for those damages. In terms of harm, it is important
to keep in mind that in the case of foreclosures and this foreclosure
process, as I mentioned before, the length of time during that 400-
plus days, depending on what State you are in, while the process
is working, that borrower is not monetarily damaged. In fact, that
borrower is living rent-free, so to speak, during that period of time.

Now, there are in place in all 50 States mechanisms for making,
if there are damages, making the borrower whole, and I am sug-
gesting that in every case that should take place. But I think it is
important for the Committee to look at who is actually being dam-
aged in this process.

Chairman JOHNSON. My time has expired.

Senator CORKER. Go ahead. I will use that chit later.

Chairman JOHNSON. Yes. Yes.

[Laughter.]

Chairman JOHNSON. I will proceed to a second round if need be.
Senator Corker.

Senator CORKER. There are so few of us here, I am more than
glad for you to take all the time you need, from my perspective.

But to the witnesses, again, thanks for your testimony. One of
the folks in our office, as we were getting ready for this hearing,
was talking about the fact that a year or so ago, they had a deci-
sion to make as to who they would borrow money from because
they, obviously, being a staffer, had had experience with what hap-
pens with mortgage servicing. They looked at borrowing money
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from a community bank, where they would actually know the per-
son on the other end of the line, and, on the other hand, looked at
some of the larger institutions where the rates were actually cheap-
er but they knew they might be put through a meat grinder if
something happened.

And so I use that example to say the customers do have a choice.
I mean, they can choose to go to a smaller institution and maybe
pay a higher fee but have that personalized service, or go to one
of these larger institutions where your file might be in a warehouse
in Kansas someplace. So there is a difference there, and I know it
was a difference that, when I used to borrow money for commercial
loans, I paid attention to.

And I am just wondering, Ms. Schwartz, what your response
would be to that. I mean, people do have a choice.

Ms. SCHWARTZ. Sure, Senator Corker. They do have a choice, and
I would say in the evolution of a $3 trillion market, there was a
lot of buying and selling of mortgages, small lenders and large
ones. Today, most of the mortgage market is controlled through the
investor guidelines, through Fannie Mae, Freddie Mac, and FHA,
of which most—many lenders participate, and those guidelines
really govern how they are serviced.

But to your point, there are choices to be local with your commu-
nity banker and go in and see how your payment was applied
versus online or 800 numbers to find out how it is being processed
with larger organizations. There is always a choice. But they have
the right to buy and sell those loans today, and some do.

Senator CORKER. And that is a good point, and so as we—a lot
of the things that we do around here, I mean, we look at some of
the regulatory practices that were put in place with Dodd-Frank.
There is a concern that that just creates greater consolidation over
time. So is there any concern by any of the witnesses that if we
put in place uniform standards by law that there will be consolida-
tion and maybe it gets even more difficult than it is?

Ms. ScHWARTZ. If T could follow up on that, I believe you can
have standards and have appropriate protections in place for small-
er servicers or banks that have too much cost and burden with
that, but you can have standards that are fair to customers and
protect

Senator CORKER. Now, how would that work exactly, because we
just went through that with debit and interchange and none of the
community bankers felt like that worked too well. Even though
they were protected, they know, over time, the market is going to
migrate away from them if they are charging a higher fee than the
large institutions. So that is a nice thing to say, but tell me how
that would actually work, and anybody else that wants to chime in
would be helpful.

Mr. SWIRE. I would have an idea, but do you want to go

Senator CORKER. Go ahead.

Mr. SWIRE. OK. I did not want to step on Faith. So one of the
basic distinctions for mortgage servicing rights is whether the bank
retains the servicing, keeps them there in their community bank
or whether they get sold to somebody else to do the servicing, and
you can write rules to say, if it is retained, the customer chose that
bank. It is being serviced by that banking organization. You could
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also have a dollar limit if you want to, so that applies up to some
amount, so that the smaller banks that retain servicing are more
likely the whole time you have a customer relation, but once it is
solo‘l1 out into the national market, that is where the standards
apply.

Ms. ScHwWARTZ. If I could—oh, go ahead.

Mr. HoPKINS. First, if I may step in, one, I think that you have
already defined in here what a small, or a large investor is. In the
Fannie Mae guidelines, I think it defines 65,000 loans as being a
small market investor or small servicer.

As far as for the cost, what we are looking at, we do some serv-
icing for some other banks, primarily for the South Dakota Housing
Development Authority loans, because there are only six servicers
in the State, so I caution that anything—you know, we do some
servicing for other banks, so we do buy some servicing. But the
vast, vast majority, 90-some percent, probably 98 percent, is our
own originated product. So I would argue that if we are doing our
own product, we are looking not to increase the standards that are
so prescriptive. They are looking at things that would almost force
us to have a call center implemented in order to do that, in order
to track all our contacts with customers.

And to your point earlier when you were talking about the cost
of a mortgage at a community bank versus a large bank, I do not
think, with the markets the way they operate today, there is a dif-
ference in cost, particularly with the new incentive rules. So I
think that the pricing is virtually identical between a large and a
small servicer. We advertise that we service locally. That is one of
our key advertising points and we are proud of that. And that
brings us in business.

Senator CORKER. But I assume you still do not want national
standards that are the same for you as they might be for
JPMorgan or somebody like that, is that——

Mr. HoPKINS. No, we do not. I mean, we do not want the stand-
ards that are very prescriptive. We have been successful. Our de-
linquency rate shows that. We have been very successful in serv-
icing, so I am cautious that we have standards that are requiring
us to contact people on nights and weekends when we do not have
those type of issues. Our biggest issues is whether they pick up the
phone. We have gone to the point of using cell phones so they do
not identify the number when they are collecting, and we change
the number monthly.

Senator CORKER. Thank you. I noticed I am over my time, Mr.
Chairman.

Chairman JOHNSON. Ms. Schwartz has a comment to make.

Senator CORKER. OK.

Ms. SCHWARTZ. Oh, I would just say, I think there are ways to
create standards where the regulatory oversight body can work
with the smaller community banks or others to say, are you satis-
fying single point of contact? Do you have a customer service or
abandonment rate that is very low that you are really taking care
of your customers? And of course, they just testified they do. But
larger companies may have different processes in place because
they are a higher volume shop and, therefore, they need some dif-
ferent structural concepts. In all cases, though, there are ways to



15

be flexible with standards to accommodate customer protections as
well as the banks’ and investors’ needs.

Senator CORKER. Thank you.

Chairman JOHNSON. Senator Menendez.

Senator MENENDEZ. Well, thank you, Mr. Chairman. Mr. Chair-
man, I ask unanimous consent that my statement be included in
the record at the beginning.

Chairman JOHNSON. It will be.

Senator MENENDEZ. Thank you.

Mr. Chairman, thank you for holding the hearing and I appre-
ciate the testimony that I have read of the witnesses. I have a few
questions and I am hoping that you can all help me here.

So let me start off with, I know some of you talk about single
point of contact and dual track, but if you had to name a few spe-
cific national mortgaging service standards that you believe would
be helpful, what would those be and how would they be helpful?
This is for anyone on the panel.

Ms. SCHWARTZ. I am happy to offer a few. Clearly, the single
point of contact has become a dominant discussion in the regu-
latory environment, the legislative environment, the advocacy envi-
ronment, because customers are unhappy. And to turn that into
something where they understand what is happening around them
and to them and through the options that are made available, a
single point of contact is something that makes them get through
the process in an easier way. I testified earlier to say it does not
mean the outcome will differ if they are not able to make an afford-
able payment or if they are unemployed and there are very tools
that will help them get through a loan process. So single point of
contact.

Dual track processing is the other very significant issue out
there. It is confusing to homeowners to get help on the left side of
the house to get a modification, of which I have spent 4 years
working with the industry and nonprofits to do. At the same time,
the laws create process and standards for foreclosure to occur, and
so to explain that very complicated process has to be done in a
much better way for the consumer.

Senator MENENDEZ. Now, Mr. Hopkins, in your testimony, you
suggest that community banks should not be subject to national
servicing standards, and I realize your arguments about consolida-
tion in the industry are a concern. But to what extent does that
depend on what servicing standards are we talking about?

Mr. HopkiNs. Well, we are already subject to some standards,
and I think we have been able to follow those standards very care-
fully. You know, if we are dealing with Fannie Mae, Freddie Mac,
or South Dakota Housing, in our case, they all have their stand-
ards of when they expect us to make contact with customers, et
cetera. What we are concerned about is the cost that they are look-
ing at to document that we are doing what we are doing, that we
are having the contact with the customer. But I think, again, our
results show that we are there. So what we are looking for is that
anything you are doing does not add cost and burden to us and
that we have a carve-out if we are meeting certain standards. I
mean, our delinquency rate

Senator MENENDEZ. So if your—go ahead. Finish that.
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Mr. HoPKINS. I said, our delinquency rate would prove, at 1.7
percent, where we are one-third the national average, that we are
doing the job that we are supposed to be doing. We have only had
a handful of foreclosures over the last few years. And by handful,
I am talking 23 last year. I mean, that is not—out of 5,000 loans,
that is not an excessive number of foreclosures. Those are typically
life-event type things, a divorce, loss of job, et cetera, that are caus-
ing those issues.

Senator MENENDEZ. All right. Let me ask for anyone, maybe
some of the counsel here, does the panel acknowledge that it is a
conflict of interest for mortgage servicers to have an ownership in-
terest in a company that performs services associated with that
owned mortgage services foreclosures—property maintenance, in-
spection, force placed insurance? Does that not give the servicers
an incentive to force homeowners to use expensive add-on services
for their own property, even when that is more likely to drive the
homeowner into foreclosure?

Mr. SWIRE. Senator, that—OK.

Mr. CoucH. Senator, I think that certainly you raise a good
point, that there are all sorts of interests in place that have to be
balanced. I would maintain that there is not necessarily a conflict
of interest for—in fact, it may make it easier for the consumer to
have services that are provided in-house versus going outside the
house.

Now, I think that most of the standards that are proposed would
require those services to be offered at fair market rates and not be
marked up, and we have had extensive debate throughout about
RESPA and what is required under RESPA in that regard. So, I
mean, you raise a very good point, but I think it is a case-by-
case

Senator MENENDEZ. How about force placed insurance?

Mr. CoucH. And——

Senator MENENDEZ. The effect on borrowers

Mr. CoucH. Well, keep in mind what force placed insurance is
designed to do. If you lend me money and I give you a security in-
terest in my house to secure that money, part of the deal is that
I keep insurance in place so that your security interest in my house
is protected. And if I do not go out and get property and casualty
insurance to keep your security interest secured, I think you as an
investor would like there to be a provision, a contractual provision,
that allows that coverage to be put in place so that your security
interest is secured.

Senator MENENDEZ. But we have found many cases in which that
force placed insurance has been well overpriced. And so, again, how
do you maintain these bounds? The same issue, and I see, Pro-
fessor, you are trying to get in here, so I will, after I ask this next
question, have you maybe answer both of them.

The second thing was—and, Mr. Chairman, thank you for your
patience—second lien conflict of interest at mortgage insurers. You
know, so suppose it is a conflict of interest for the company serv-
icing the primary lien to also own the second lien, and that indus-
try alone is not willing to do anything to stop the conflict since it
might be in the financial self-interest of at least some private sec-
tor parties for that conflict to continue. Is that not the kind of situ-
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at{i)on where there is a legitimate role for the Government to step
in?

Mr. CoucH. Are you directing that to me, Senator?

Senator MENENDEZ. Yes.

Mr. CoucH. Well, again, keep in mind that in most of the cases
that we are talking about, I mean, we can go back and talk about
where the piggyback loan, which is where many times this has
come about, is through the piggyback loans, why those evolved the
way they did. But keep in mind that the relationship between the
first and the second is established by State law. Well, it is estab-
lished by, I think, investors that bought the first, or the lender that
has the first and the lender who has the second, and any com-
peting interests there are governed by State law and also by the
contracts that govern the servicing——

Senator MENENDEZ. Oh, I understand the right, the privilege
rights of whatever the first lender is and whatever the second lend-
er is in terms of their status and how they will be compensated if
there is foreclosure. My concern is the second, you know, the sec-
ond lien being also the servicing entity, and in that context are
they working in a way to satisfy their interests as a second lien
holder or are they working in the interest of the homeowner and
a resolution of the process in a way that best ensures that they can
keep the person in their home.

Mr. CoucH. Well, the primary party affected by that is the owner
of the first lien, and the first lien holder, if he has concern about
the way the second lien is going to be serviced, would have to raise
that concern at the point that he purchased the loan, because those
are the rights that are most directly affected.

Now, I recognize that there have been suggestions that that sec-
ond that the servicer of the second lien may put the interests of
the second lien in front of the first, particularly if there is a loan
modification that has been proposed, and I can easily envision the
conflict that could arise. But the beef, if you will, is with the inves-
tor in that first mortgage.

Senator MENENDEZ. Professor, Swire, and then I will stop there.

Mr. SwIRE. Yes. Thank you, Senator. Just a couple of quick
points. First is on force placed insurance, the logic of having the
insurance to protect the investor is strong. What my experience
found out was a national servicer had a practice of ignoring proof
of insurance that came in from my State Farm agent or other
agents like that and buying insurance anyway. So the fact that
there is a reason for something does not mean it is being imple-
mented correctly.

On the conflicts of interest, often, a first step is disclosure of the
conflict so that people can see it, and I think with force placed in-
surance, with fees of various sorts, disclosures about that are one
way to start to address the problem.

And the last point is on second liens, I know from my time in
the Administration, there was very great concern that the decisions
about seconds by major banks were driving how firsts got handled,
and that a lot of times, seconds seemed to come first, that we had
a lot of conflicts of interest. It made it much harder to make modi-
fications that worked for the homeowners and for the first lien
holders, and that was a big problem.
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Senator MENENDEZ. Thank you. I appreciate it.

Thank you, Mr. Chairman.

Chairman JOHNSON. Senator Hagan.

Senator HAGAN. Thank you, Mr. Chairman, and I thank all of
you for being here today and on Skype.

When I am in North Carolina, I travel across the State, and I
hold “Conversations with Kay,” and it is an opportunity for con-
stituents throughout North Carolina to come to these events and
actually bring their—we talk about the issues of the day, but also
to bring their concerns to me, and we have constituent staffers
there that can help immediately start working on issues. And with-
out a doubt, there are always concerns about foreclosures, always
concerns about mortgages that have questions. And in just about
every situation, they discuss how documents have been requested,
they send them in, they get lost; they send them in again, they get
lost; they send them in again. It is a repetitive comment that I
hear each and every time.

So my question is—and, Ms. Schwartz, I think you mentioned
this in your opening talk about how a single point of contact might
help solve problems like this, and any of you if would care to com-
ment.

Ms. SCHWARTZ. Yes, Senator, good morning. You know, earlier,
I also referenced, we created a Web portal called HOPE LoanPort
for just that reason, so that consumers, counselors, and servicers
would no longer have that anecdotal back-and-forth but a rigorous
way to track documentation and process and time and date stamp
every communication so that there no longer would be an issue,
and that exists today through HOPE LoanPort, and we created a
neutral nonprofit entity for just that reason.

Second, that is a fair concern. There is nothing more frustrating
than losing documents and having 20 phone calls with someone
who says—and then someone on the receiving end does not have
it because of a fax or a FedEx.

So at the end of the day, this is not complex. There are ways to
address it through documenting and making sure there is a safe
and secure system of communicating among all the stakeholders so
that does not happen anymore. It already exists today. We need to
as an industry and Government keep working toward those solu-
tions.

Senator HAGAN. Thank you.

Mr. SWIRE. Senator, from my experience this problem—first of
all, the portal that Faith Schwartz just described is something that
I have supported, and I think it is getting better. But what I saw
in my own experience because I kept date and time stamps with
a lot of documents was that at that point they would receive the
documents, and then it did not fit their system, it did not have
their loan number on it, and so they ignored the document even
though they had my insurance agent’s phone number and fax, my
phone number and fax. They had a proof of insurance. They ig-
nored it because it did not sort of check a box that they had in
their system, and then they went ahead and bought the industry
in a force placed way. And so that is in the file that I provided to
staff, and it was a practice by one of the major servicers in this
country in 2007.
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Senator HAGAN. Thank you.

Some have suggested that one way to improve servicing is to cre-
ate performance thresholds that servicers must meet at the MBS
level, and if servicers failed to achieve delinquency rate targets,
time lines, or modification success rates, the servicing rights would
be sold and the servicer replaced.

Mr. Couch and Ms. Schwartz, can you discuss whether you be-
lieve such an approach would be effective? And then, Mr. Hopkins,
could performance thresholds get servicers to perform better on be-
half of investors and borrowers and at the same time avoid placing
undue loan-by-loan regulatory burden on community banks that
service loans?

Ms. SCHWARTZ. Sure. So there are already in a sense perform-
ance thresholds. Fannie Mae and Freddie Mac today have time
lines required of foreclosure processes. They measure them against
State law and other efforts, how long it takes to foreclose on a loan,
and there are incentives in place for servicers to perform under
their guidelines.

Certainly there are really great things being done by the small
and special servicers out there, many who are members of HOPE
NOW, who all they do is high-touch and feel and help the borrower
who is in distress, and that is their main business. The larger
shops have both performing and nonperforming aspects to their de-
partments and have a lot of performing loans they deal with versus
just a focused efforts.

Thresholds and ability to move servicing you investors is prob-
ably something to be considered because we have been locked up
in the system with the inability to move loans in and out of pools
and buckets, and it has caused some stress in the system.

Senator HAGAN. Mr. Couch.

Mr. CoucH. She did a good job.

Mr. HoPKINS. I guess from our standpoint, you know, particu-
larly when we are talking about performance standards, we in the
South Dakota housing market do have some penalties if we do not
hit certain delinquency rates. Our fees are actually reduced as the
delinquency rate goes up. So we are incented to have early and
often contact with our customer, and it works.

You know, under some of the new proposals they are looking at,
it is taking and cutting the servicing fees for your performing loans
because they say you do not need to deal with them. Well, that will
drive me out of the business because it is a break-even at best busi-
ness as it is. And they are looking at, in my opinion, rewarding the
bad players by paying them more to service and to modify those
loans. Well, I think that is kind of a perverse relationship, and it
will drive bad behavior. In my opinion, you should not be rewarded
for making bad loans and paying people more to service bad loans.
So we would be in favor of some servicing standards that would
drive that.

Senator HAGAN. Thank you.

Thank you, Mr. Chairman.

Chairman JOHNSON. Mr. Hopkins and Ms. Schwartz, as we have
heard from Professor Swire’s testimony, resolving a servicer’s mis-
takes takes time and diligence. To help correct mistakes sooner,
can borrowers access their servicing records and mortgage files to
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ensure that payments and fees are being applied appropriately?
Mr. Hopkins.

Mr. HOPKINS. Yes, if they call into our servicing department, we
will happily supply them with their payment record and any other
record that they would like on their mortgage. We will email it, fax
it to them, whatever they would like, or if they come in and talk
to us. If they find a discrepancy, we are happy to work with them
to try to resolve the discrepancy because obviously we are what we
call a high-touch, high-feel type bank, and we rely on our servicing
and our expertise in servicing and our reputation as a high-touch
supervisor.

Chairman JOHNSON. Ms. Schwartz.

Ms. SCHWARTZ. Yes, sir. Well, what I have seen from some of the
largest shops is that they have very impressive Web-based access
systems where they indeed can go in and look and have a read-only
review in a private, secure setting to see where they are. And I
think the industry has made great strides in that area.

I am not familiar enough to know across the industry the consist-
ency of that opportunity.

Chairman JOHNSON. Professor Swire, what do you have to say to
that?

Mr. SWIRE. Two observations. One is that Washington Mutual
did, in fact, provide me detailed records eventually on that issue.
They showed a lot of fees that I did not think I owed, but they
showed them accurately.

A second thing is this issue of access to records was an issue in
the Gramm-Leach-Bliley area, an area I used to work in, where
there is no right of access in general like you have a right of access
now to your medical records, and that is something that I think in
practice usually the banks comply with, but there is not the same
legal right that we have to our financial records that we have to
our medical records.

Chairman JOHNSON. Yes. Thanks again to all our witnesses for
being here with us today. As more developments within the serv-
icing industry continue to surface, the Committee will continue to
exercise oversight of this important issue.

The hearing record will remain open for 7 days for additional
statements and questions.

This hearing is adjourned.

[Whereupon, at 11:06 a.m., the hearing was adjourned.]

[Prepared statements supplied for the record follow:]
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PREPARED STATEMENT OF CHAIRMAN TIM JOHNSON

Good morning. I call this hearing to order.

Thanks to all of our witnesses for joining us this morning. I would also like to
recognize that, for the first time, we have a witness joining us by Skype. Professor
Peter Swire is in Oregon, but was kind enough to start his day early for our hear-
ing.

Today, we will continue the Committee’s oversight of problems in the mortgage
servicing industry and explore the need for a national mortgage servicing standard.

The housing recovery appears to have stalled—in part because of widespread un-
certainty in mortgage servicing. Borrowers aren’t certain that servicers are accu-
rately evaluating them for modifications. Servicers aren’t confident that borrowers’
documents were submitted properly. And investors are concerned about how all
these factors increase litigation risk for servicers. Homes that should move through
the foreclosure process are held up because courts and servicers are concerned that
paperwork has not been completed properly.

We need rules of the road so that borrowers, investors and servicers have a clear
understanding of the process to follow both when a borrower is current on payments
and also in the unfortunate event that a borrower becomes delinquent.

Since our first servicing hearing in November of last year, the Federal banking
regulators have found significant problems and issued consent orders to 14 large
servicers; the Federal Housing Finance Agency amended its seller-servicer guidance
to align Fannie Mae and Freddie Mac’s standards for servicing and improve bor-
rower contact; and the Treasury Department’'s HAMP program began issuing
servicer report cards—which did not show promising improvements.

Even more recently, Reuters and AP released investigative reports detailing ongo-
ing problems in mortgage servicing. I would like to place those reports into the
record.

Given the variety of standards and the continuing problems that I've mentioned,
it is important that we explore a national mortgage servicing standard.

Several Members of this Committee have already introduced legislation to create
such a standard and mitigate the foreclosure crisis. Senator Reed is a consistent
leader on this issue introducing legislation last Congress and again this Congress.
I would also like to recognize Senator Merkley and Senator Brown for their legisla-
tive efforts.

Senator Menendez has also helped in the Committee’s oversight of this issue with
a productive hearing in the Housing Subcommittee.

This is an important issue, and the Committee will continue to exercise its over-
sight responsibility.

Before I turn to Senator Shelby, I would like to thank him and his staff for work-
ing with me and my staff on these housing finance reform hearings. Housing finance
reform is a large topic that requires our attention in all aspects and these hearings
will help us better understand the areas that need reform.

ADDENDUM 1
AP Exclusive: Mortgage “Robo-Signing” Goes On

By Michelle Conlin and Pallavi Gogoi, AP Business Writers

Tuesday, July 19, 2011
(07-19) 06:05 PDT (AP)——

Mortgage industry employees are still signing documents they haven’t read and
using fake signatures more than 8 months after big banks and mortgage companies
promised to stop the illegal practices that led to a nationwide halt of home fore-
closures.

County officials in at least three States say they have received thousands of mort-
gage documents with questionable signatures since last fall, suggesting that the
practices, known collectively as “robo-signing,” remain widespread in the industry.

The documents have come from several companies that process mortgage paper-
work, and have been filed on behalf of several major banks. One name, “Linda
Green,” was signed almost two dozen different ways.

Lenders say they are working with regulators to fix the problem but cannot ex-
plain why it has persisted.

Last fall, the Nation’s largest banks and mortgage lenders, including JPMorgan
Chase, Wells Fargo, Bank of America, and an arm of Goldman Sachs, suspended
foreclosures while they investigated how corners were cut to keep pace with the
crush of foreclosure paperwork.
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Since then, suspect paperwork has been filed not only with foreclosures, but also
with new purchases and refinancings. Critics say the new findings point to a sys-
temic problem with the paperwork involved in home mortgages and titles. And they
say it shows that banks and mortgage processors haven’t acted aggressively enough
to put an end to widespread document fraud in the mortgage industry.

“Robo-signing is not even close to over,” says Curtis Hertel, the recorder of deeds
in Ingham County, Mich., which includes Lansing. “It’s still an epidemic.”

In Essex County, Mass., the office that handles property deeds has received al-
most 1,300 documents since October with the signature of “Linda Green,” but in 22
different handwriting styles and with many different titles.

Linda Green worked for a company called DocX that processed mortgage paper-
work and was shut down in the spring of 2010. County officials say they believe
Green hasn’t worked in the industry since. Why her signature remains in use is not
clear.

“My office is a crime scene,” says John O’Brien, the registrar of deeds in Essex
County, which is north of Boston and includes the city of Salem.

In Guilford County, NC, the office that records deeds says it received 456 docu-
ments with suspect signatures from Oct. 1, 2010, through June 30. The documents,
mortgage assignments and certificates of satisfaction, transfer loans from one bank
to another or certify a loan has been paid off.

Suspect signatures on the paperwork include 290 signed by Bryan Bly and 155
by Crystal Moore. In the mortgage investigations last fall, both admitted signing
their names to mortgage documents without having read them. Neither was charged
with a crime.

And in Michigan, a fraud investigator who works on behalf of homeowners says
he has uncovered documents filed this year bearing the purported signature of Mar-
shall Isaacs, an attorney with foreclosure law firm Orlans Associates. Isaacs’ name
did not come up in last year’s investigations, but county officials across Michigan
believe his name is being robo-signed.

O’Brien caused a stir in June at a national convention of county clerks by pre-
senting his findings and encouraging his counterparts to investigate continued robo-
signing.

The Nation’s foreclosure machine almost came to a standstill when the Nation’s
largest banks suspended foreclosures last fall. Part of the problem, banks contended,
was that foreclosures became so rampant in 2009 and 2010 that they were over-
whelmed with paperwork.

The banks reviewed thousands of foreclosure filings, and where they found prob-
lems, they submitted new paperwork to courts handling the cases, with signatures
they said were valid. The banks slowly started to resume foreclosures this winter
and spring.

The 14 biggest U.S. banks reached a settlement with Federal regulators in April
in which they promised to clean up their mistakes and pay restitution to home-
owners who had been wrongly foreclosed upon. The full amount of the settlement
has not been determined. But it will not involve independent mortgage processing
firms, the companies that some banks use to handle and file paperwork for mort-
gages.

So far, no individuals, lenders or paperwork processors have been charged with
a crime over the robo-signed signatures found on documents last year. Critics such
as April Charney, a Florida homeowner and defense lawyer, called the settlement
a farce because no real punishment was meted out, making it easy for lenders and
mortgage processors to continue the practice of robo-signing.

Robo-signing refers to a variety of practices. It can mean a qualified executive in
the mortgage industry signs a mortgage affidavit document without verifying the in-
formation. It can mean someone forges an executive’s signature, or a lower-level em-
ployee signs his or her own name with a fake title. It can mean failing to comply
with notary procedures. In all of these cases, robo-signing involves people signing
documents and swearing to their accuracy without verifying any of the information.

Most of the tainted mortgage documents in question last fall were related to
homes in foreclosure. But much of the suspect paperwork that has been filed since
then is for refinancing or for new purchases by people who are in good standing in
the eyes of the bank. In addition, foreclosures are down 30 percent this year from
last. Home sales have also fallen. So the new suspect documents come at a time
when much less paperwork is streaming through the Nation’s mortgage machinery.

None of the almost 1,300 suspect Linda Green-signed documents from O’Brien’s
office, for example, involve foreclosures. And Jeff Thigpen, the register of deeds in
North Carolina’s Guilford County, says fewer than 40 of the 456 suspect documents
filed to his office since October involved foreclosures.
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Banks and their partner firms file mortgage documents with county deeds offices
to prove that there are no liens on a property, that the bank owns a mortgage or
that a bank filing for foreclosure has the authority to do so.

The signature of a qualified bank or mortgage official on these legal documents
is supposed to guarantee that this information is accurate. The paper trail ensures
a legal chain of title on a property and has been the backbone of U.S. property own-
ership for more than 300 years.

The county officials say the problem could be even worse than what they're re-
porting. That’s because they are working off lists of known robo-signed names, such
as Linda Green and Crystal Moore, that were identified during the investigation
that began last fall. Officials suspect that other names on documents they have re-
ceived since then are also robo-signed.

It is a Federal crime to sign someone else’s name to a legal document. It is also
illegal to sign your name to an affidavit if you have not verified the information
youre swearing to. Both are punishable by prison.

In Michigan, the attorney general took the rare step in June of filing criminal
subpoenas to out-of-State mortgage processing companies after 23 county registers
of deeds filed a criminal complaint with his office over robo-signed documents they
say they have received. New York Attorney General Eric Schneiderman’s office has
said it is conducting a banking probe that could lead to criminal charges against
financial executives. The attorneys general of Delaware, California, and Illinois are
conducting their own probes.

The legal issues are grave, deeds officials across the country say. At worst, legal
experts say, the document debacle has opened the property system to legal liability
well beyond the Nation’s foreclosure crisis. So someone buying a home and trying
to obtain title insurance might be delayed or denied if robo-signed documents turn
up in the property’s history. That’s because forged signatures call into question who
owns mortgages and the properties they are attached to.

“The banks have completely screwed up property records,” says L. Randall Wray,
aCn economics professor and senior scholar at the University of Missouri-Kansas

ity.

In the Massachusetts case, The Associated Press tried to reach Linda Green,
whose name was purportedly signed 1,300 times since October. The AP, using a
phone number provided by lawyers who have been investigating the documents
since last year, reached a person who said she was Linda Green, but not the Linda
Green involved in the mortgage investigation.

In the Michigan case, a lawyer for the Orlans Associates law firm, where Isaacs
works, denies that Isaacs or the firm has done anything wrong. “People have signa-
tures that change,” says Terry Cramer, general counsel for the firm. “We do not en-
gage in ‘robo-signing’ at Orlans.”

To combat the stream of suspect filings, O’Brien and Jeff Thigpen, the register
of deeds in North Carolina’s Guilford County, stopped accepting questionable paper-
work June 7. They say they had no choice after complaining to Federal and State
authorities for months without getting anywhere.

Since then, O’Brien has received nine documents from Bank of America purport-
edly signed by Linda Burton, another name on authorities’ list of known robo-sign-
ers. For years, his office has regularly received documents signed with Burton’s
name but written in such vastly different handwriting that two forensic investiga-
tors say it’s highly unlikely it all came from the same person.

O’Brien returned the nine Burton documents to Bank of America in mid-June. He
told the bank he would not file them unless the bank signed an affidavit certifying
the signature and accepting responsibility if the title was called into question down
the road. Instead, Bank of America sent new documents with new signatures and
new notaries.

A Bank of America spokesman says Burton is an assistant vice president with a
subsidiary, ReconTrust. That company handles mortgage paperwork processing for
Bank of America.

“She signed the documents on behalf of the bank,” spokesman Richard Simon
says. The bank says providing the affidavit O’Brien asked for would have been cost-
ly and time-consuming. Instead, Simon says Bank of America sent a new set of doc-
uments “signed by an authorized associate who Mr. O’Brien wasn’t challenging.”

The bank didn’t respond to questions about why Burton’s name has been signed
in different ways or why her signature appeared on documents that investigators
in at least two States have deemed invalid.

Several attempts by the AP to reach Burton at ReconTrust were unsuccessful.

O’Brien says the bank’s actions show “consciousness of guilt.” Earlier this year,
he hired Marie McDonnell, a mortgage fraud investigator and forensic document an-
alyst, to verify his suspicions about Burton’s and other names on suspect paperwork.
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She compared valid copies of Burton’s signature with the documents O’Brien had
received in 2008, 2009, and 2010 and found that Burton’s name was fraudulently
signed on hundreds of documents.

Most of the documents reviewed by McDonnell were mortgage discharges, which
are issued when a home changes hands or is refinanced by a new lender and are
supposed to confirm that the previous mortgage has been paid off. Bank of America
declined comment on McDonnell’s findings.

In Michigan, recorder of deeds Hertel and his counterparts in 23 other counties
found numerous suspect signatures on documents filed since the beginning of the
year.

In June, their findings led the Michigan attorney general to issue criminal sub-
poenas to several firms that process mortgages for banks, including Lender Proc-
essing Services, the parent company of DocX, where Linda Green worked. On July
6, the CEO of that company, which is also under investigation by the Florida Attor-
ney General’s office, resigned, citing health reasons.

http:/ | sfgate.com [ cgi-bin/article.cgi?f=/n/a/2011/07/18/national /
al35435D60.DTL
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ROBO-SIGNERS RETURN

A Reuters investigation finds that many banks are still employing the
controversial foreclosure practices that sparked a major outcry last year.

BY SCOTT PALTROW
NEW YORK/IMMOKALEE,
FLORIDA, JULY 19

AIJ!ERICFS LEADING ~ MORTGACE
enders vowed in March to end the
dubious foreclosure practices that caused a
brulsing scandal [ast year.

But a Reuters investigation finds that
many are still taking the same shortcuts

they promised to shun, from sketchy
paperwork to the use of “robe-signers.”
Inits effort to seize the two-bedroomranch
house of 87-year-old Margery Gunter in this
down-on-its-luck Florida town, OneVWest
Bank recently filed a court document that
appears riddled with discrepancies. Mrs
Cunter, who has lived in the house for 40
years and gets around with the aid of a
walker, stopped paying her loan back in

2009, her lawyer concedes. To foreclosa, the
bank submitted t
office on Marc ortgage assignment,”
a document esse to proving who owns
a mortgage once the ceiginal lender sells it
off

But OneWest's paperwork Is problamatic.

Collier County cleri’s

Among the snags: state law permits lenders
to fil reclose only if they already legally
own & mortgage. Yet the key document

REUTERS
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hing

nd offi

ownership  wasn't  signed
ally recorded until months after
OneWest filed to foreclose on Mrs. Gunter
OneWest declined to commant on the case.
Reuters has found that some of the biggest
banks and other

continue to file quesl

"loan  servicers”
foreclosure
and county clarks
that late last year
Investigations

us

documents with co
They are usi
triggered an ou

and temporary m
In recent

me

been fabricated or improperly altered, or
have sworn to false facts

Reuters also identified at least six o
signers,” individuals who in recent menths
ave each signed thousands of mortgage
assignments - legal documents
pinpoint ership of a property.

foreclosura documents

read or checked

Among Carter,
1 Loan Servicing of West
Palm Beach, Florida, a “sub-servicer" which
handles routine mortgage tasks for banks.
("5 =~ has appeared

Christina an

Her signature - just
on thousands of mortgage assignme

s and

. REUTERS/I0E SKIPPER

other documents this year.

In a case involving a foreclosure by HSBC
Bank USA, 3 New York state court judge this
called Carter a “known robo-signer”
id he'd found multiple variations of

two-letter

man!
and

her signature on
raising questions about whether others we
using her name. That and other red flags
prompted the judge
step of threal

gotuments,

executive officer.
Ina ph
signing

er acknowledged

of

numbers
assignments this year, but said they all were

large maortgage

legally done. To her knowdedge, she added,

no ane else used her name

ONE OFTHE INDUSTRY'S toprepresentatives
admits thi eral settlements haven't
put a stop to que:

Some loan servi

comers,” said David Stevens, president
of the Morigage Bankers Association
Nearly all bor
delinquent, he said, but "
whether acer complied
requirements” The loss of 3 home is
most critical time in a family's life” and if
7k is faulty homeowners
amilies should be using
nity they can to peotect their

vers facing foreclosure are

1

rights.”
Faderal bank regulators signed settlements

n servicers -- banks
pe

in March with 14
and other compa

orm tasks

ecting
when

remediation for some who were harmed
and a halt to the filing of false documents
All such behavior had stopped by the end of
2010, they said

Of these companies, Reuters has found
at least five that in recent months have
filed of questionable
validity: OneWest, Bank of America, HSBC
USA, Wells Fargo and CMAC Mortgage.
ve half a dozen large servicers that
t party to the ag including
Cewen Financial Corp-and units of Credit
Suisse Group AG

closure docu
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Spokesmen for the banks and servicers
named in this article said that they halted
any wrongdoing  after disclosures last
autumn of robo-signing led them to revise
their practices, and they denied filing false
documents since then.

In general, they said their foreclosure
cases were legitimate, but for a small
number of exceptions, and that criticism by
defense lawyers and judges of some types of
! ion is based on misi i

of the law.

The persistence of the paperwork mess
poses a dilemma for American policymakers
and society at large.

PAPERWORK PICKLE:
ARCHIVE IS AT CENTER
OF MORTGAGE MESS

BYSCOT PALTROW
NEW YORK, JULY 13

LITTLE-KNOWN  INSTITUTION  in
leston, Virginia, has done much to
help loan servicers produce foreclosure

homeowners and filing to foreclose
when a borrower defaults, For a $25
fee, employees of any of the 3,000 loan

~servicers that belonged to MERS could

get themselves designated as a MERS
“vice president” or “assistant secretary,”

The vast majority of * in
foreclosure are in fact delinquent on their
mortgage payments, Many bankers and
judges view the issus as 3 technicality.
Reqardless of legal niceties, they say, peaple
should pay up or lose the collateral on the
loans -- their houses and condos.

Increasingly, though, courts are helding
that the trusts suing to foreclose don't
actuzlly own the mortgages. Judges have
ruled that foreclosing based on flawed or
missing evidence violates longstanding laws
meant to protect all Americans’ property
rights.

In a landmark decision in January, the
Massachusetts  Supreme Judicial Court
overtumned a foreclosure because of a lack of
proper documentation.

"The holder of an assigned mortgage
needs to take care to ensure that his legal
paperwork is in order,” wrote Justice Robert
Cordry in @ concurring opinion, “Although
there was no apparent actual unfaimess here
to the (homeowners), that is not the peint.
Foreclosure is a powerful act with significant
consequences, and Massachusetts law has
always required that it proceed strictly in
accord with the statutes that govern it

(LLS. Bank National Association, frusfee, ve.
Antonio ibanez, 458 Mass. 637)

ATHOUSAND QUESTIONS
REUTERS REVIEWED RECORDS of
individual county clerk offices in five states
-~ Florida, Massachusetts, New York, and
North and South Caralina -- with searchable
online databases. Reuters also examined
hundreds of documents from court case files,
some obtained online and others provided by
attorneys.

The searches found more than 1,000
mortgage assignments that for multiple

according to multiple recent court rulings
and deposition testimony.

Mortgage  Electronic  Registration
Systems, or MERS, has only abaut 50 full
time employees. Yet it claims to own about
half of all mortgages in the United States,
roughly 60 million loans, and is involved
in about B0 percent of new mortgages
issued,

Fannie Mae, Freddie Mac and several
large banks established MERS in 1995, as
aregistry meant to speed up the recording
and transfer of mortgages. Until then,
this had to be done in individual county
clerks offices and the process was glacial.
The founders went ahead even though no
state laws authorized them to bypass the
required filing with clerks.

The purpose of MERS was simple: To
make it possible to track the owner and
servicer of each individual mortgage,
and to make it easier to rapidly transfer
mortgages. Lenders designated MERS
as either the mortgagee (the legal holder
of a mortgage, even though MERS had
never paid a penny to obtain it), or as
“assignee” (an entity to which a mortgage
Is entrusted), In elther case, MERS was
granted power to assign mortgages as
they changed hands from one real owner
(such as a bank) to another (such as a
mortgage security trust) - even though
MERS irself didn't have a financial interest
in any of the maortgages. MERS also claims
the right to transfer promissory notes,
even though it doesn't own them.

In deposition testimony beginning
in 2009, it emerged that MERS's own
employees did little but maintaln the
computer database. The real work was
done by loan servicers — banks and
other companies that do routine work for

reasons appear guesti p Y
notes missing required endorsements or

trusts that own the mortgages, including
collecting and tracking payments from

thorized to sign official documents on
behalf of MERS.

This April, ipon announcing settlements
with 14 lenders over allegedly improper
foreclosure  practices, federal bank
regulators required MERS toa to sign an
agreement to reform. The regulators said
MERS hiad falled to establish adequate
internal controls, and “engaged in unsafe
or unsound practices” I transferring
mortgages. Like the 14 lenders, MERS
neither admitted nor denied wrongdaing.

In practice, when servicers needed to
create mortgage assignments to replace
missing ones for foreclosure cases, their
own employees, signing as MERS officials,
printed out newly minted documents and
signed their names to them. MERS has
served [neffect as an Instant tellermachine
for mortgage assignments. Senvcers
simply have their own employees sign the
needad documents as MERS officials.

For soma time, mast courts around the
country rejected homeowners’ challenges
to: MERS and upheld the mortgage
assignments. But recent decisions by state
and federal appellate courts have been
ruling that MERS doesn't have the right to
transfer promissory notes and mortgages.
A New York State appellate court in June
ruled that MERS, because it does not
own the notes, has no power to transfer
to servicers the right to foreclose. Federal
district and bankruptey courts in multiple
states recently have Issued similar rulings.
(Bank of New York v Silverberg, 2011 Slip
Op 05002, New York State Appellate
Division, Secand Department.)

A spokeswoman noted that judges in
multiple states continue to uphold MERS
powers. In response to pressure from
regulators and the courts, MERS had said
itis redrafting some of its procedures.

(Editing by Michael Williams)
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bearing faulty ones; and “complaints” (the
legal documents that launch foreclosure
suits) that appear to contain multiple
incorrect facts.

These are practices that the 14 banks and
other loan servicers sald had occurred only
an a small scale and wera halted more than
six months ago.

The settlements included the four largest
banks in the United States - Bank of America
Corp, Wells Farge, IP Morgan Chase & Co,
and Citigroup Inc. The other parties were
ing units of Ally Financial Inc, HSBC
Holdings PLC, Metlife Inc, PNC Financial
Services Group Inc, SunTrust Banks Inc, U.S.
Bancorp, Aurora Bank, EverBank, CneWest
Bank and Sovereign Bank,

The pacts were struck with the Office of
the Comptroller of the Currency, the main
regulator of national banks, as well as with
the Federal Reserve, the Federal Deposit
Insurance Corp. and the Office of Thrift
Su| n

Some state and federal officials have
called the settlements weak. Authorities are
still working out financial penalties to be
imposed on the 14 firms. The banks didn’t
admit or deny wrongdoing, and many of
the practices banned were previously illegal
anyway, such as filing false affidawits and
making false notarizations. And regulators
left it to the banks to oversea their own
internal investigations.

The OCC confirmed it has received
complaints that questionable practices
atinue. But spokesman Bryan Hubbard
said the settlements “are intended fo
address many of the root causes of improper
foreclosure actions,” thus preventing future
harm

THE COLLAPSE OF THE housing boomin late
of foreclosures. Federal
that some 4.5 percent
L1.S. mortgages are in foreclosure. In 2010
2.5 million foreclosures were initiated, with a
similar number expected this year.

In the housing boom, lenders created
millions of new mertgages, packaged them
into pools, and securitized them rapidly for
sale to investors in so-called mortgage-
securities trusts

The agreements setting up the trusts,
called “pooling and servicing agreemants”
that key documents, properly
executed and endorsed, be tumed over
immediately for each mortgage when a
trust is established. The two most important

of

require

REUTERS

Click to check out the video on
Reuters Insider:

Lk re

LINDATIRELLI
BANKTRUPTCY ATTORNEY

Find mare Reuters special reports at
our blog The Deep End hare

http://link.reuters.com/heq72q

ones are a promissory note and mortgage
assignment

A mortgage really has two parts. One is
the actual mortgage (in some states called a
“deed of trust”). Its purpose is to pledge the
ral for the lean. To transfer
ownership of this collateral pledge, the seller
must issue a document called a mortgage
assignment. The other is the promissory
note, which is the loan agreeme: elf.
The homeowner signs it, promising to pay
principal and inferest

The Reuters examination tumed up
thousands of instances --more than 2,000
in Florida alone — involving recently filed

Mac must possess the original “blue
ink" signed promissory note. The cruclal
parts of the note are at the bottom -=
endersements, somewhat like those on
back of a check. The agreements establishing
trusts require a proper chain of endorsements
showing legal transfers of @ note from
original lender, through any intermediary
owners, and finally to the trust itself

Attorneys defending homeowners contend
that improper endorsements are rife, Reuters
ocbtained from public court records and
defense attorneys more than 100 examples
tes that for various reasons appear to be
improper

ONE EXAMPLE: The attempt by Credit Suisse
unit DL Mortgage Capital to foreclose on
Mary Arthur of Dabbs Ferry, New York. Mrs
Arthur, 63 and legally blind, works part
time as an assistant in a doctor's office
Criginally from Trinidad, Mrs. Arthur became

mortgage assignments which ostensibly
transferred mortgages to these trusts years
after they were formed

The problem, according to Ceorgetown
University law professor Adam Levitin, an
expert on securitization: About B0 percent of
all trust agreements provide that New York
State |aw applies, and under New York law,
assignments made later than
I greements would be void

Reuters has also uncovered problems with
the other key document used in foreclosure
cases, the promissory note

To fore a trust, bank or mortgage
finance giant such as Fannie Mae or Freddie

linquent on her $427,500 loan after her
parents and sister died and she ran up debts
travelling home for the funerals, according to
her attorney, Linda Tirelli

Theloanservicers, Select Portfolio Servicing
of Salt Lake City, threatened to foreclose
on DLI's bahalf. Mrs. Arthur arranged with
Select Portfolio a trial mortgage modification
to see if she could keep up with the reduced
payments. She made the payments but,
Tiredl| said, 5 Portiolio filed to foreclose.

DU filed in two separate court cases
what it said were authentic copies of Mrs
Arthur's promissory note. Because they
were supposed to be copies of the same
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ith both

documents shows that
the version filed in state court and the one
filed in bankruptcy court had completely
differe 1ents them
diffarent owner banks and signed by different

nt endorse == naming

people. Tirelli said she
the attention of the bankruptcy judge and is

ought this to

both DLJ
ect Partfolio
mment, as did Casey
Howard, the |awyer representing DLI in the

bankrupl

Bank of America, meanwhile, is coming
under fire from a New York federal bankruptey
judge

Last Tuesday, Judge Robert Drain orderad

tigation involving a foreclosure case

ies of
ourt had lacked
one appeared on
s produced the

earlier c

a promissory nate fil
any endorsament, but
nate when bank la
ginal

The judge said the sudden appearance
of an endorsement, and his own close look
at it, ralsed questions about whether it had
been added illegally to make the note look
legitimate.

It "raises a suffi
when and more

ntly serious issue as to
mpartantly by whom this
" the judge said.
of America spokesman said
the bank will produce evidence that “will
demonstrate to the court’s satisfaction that
dorsement is proper.”

{In re: Priscilla C. Taylor, Debtor, United
States Bankruptcy Court, Southern District of
New York, Case #10-226

g

THESE BANKS AREN
doubtful decume

which We

obtain mortga

e the r

ire cases.

Wells Fargo, as a trustes,
to foreclose on homeowners w
mortgages from now-defunct Optien One
Mortgage Corp. In Jume, & bankruptcy

ellate panel of al Ninth Circuit
a decision to

has moved

have

no

trustes

HOLDING ON: Above and belew, Mary and Steve

REUTERS/MIKE SECAR

In court files of Florida foreclosure cases

by Wells Fargo on Option One
none of the promissory not
exhibits in 10 cases found by Reuters had a

mortgages,

s Fargo

that proper endors

tted from the

but

promissory notes filed in court.

In other cases ved by Reuters, Wells
Fargo and GMAC Mortgage, a unit of Ally
this year assigned mortgages from
defunct lender New Ce

y Mortgage Corp,,
which went under in 2007. Securitization
lawyers say it Is technically im
a defunct company to directly a

assible for

maortgage over to another owner,

Documents and statements made
that are found to be false can amount

crimes under state and federal laws. Daniel

REUTERS ALSO FOUND
are still using the come

0an Servicers

ng tactic that
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most captured the public imagination last
year: robo-signing.

The investigation identified six known
robo-signers whe have continued to churn
out large numbers of mortgage assignments
since the beginning of 2011 — manths after
the industry vowed to stop the practice.

Among them is Bryan Bly, an employee of
Natienwide Title Clearing of Palm Harber,
Florida.

Bly testified in a July 2010 foreclosure
case in Florida that he signed up to 5,000
morigage assignments per day at the
|oan-servicing company. Although he is
an employee of Nationwide, he signed the
documents as a "vice president” of Option
One Mortgage, Deutsche Bank, CitiBank and
other institutions. (Case # 2009-CA-1920,
Circuit Court of the Fourth Judicial District,
Clay County, FL)

In his deposition, Bly said Nationwide
multiplied his output by electronically

his i on  additional
mortgage assignments that Bly said he never
saw. He testified, too, that all the documents

of mortgage assignments. After Reuters
inquired about Bly, however, she later said
that because of recent questions raised
about him by Nationwide customers, Bly has
been moved to a job at the firm that doesn't
involve signing documents.

R. Christopher Rodems, a lawyer for Bly,
said there is nothing improper about signing
large numbers of mortgage assignments.
Rexlems said Bly had received death threats
after a videotaped deposition Bly gave
in November 2010 was posted briefly on
YouTube, in which he testified about signing
massive numbers of mortgage assignments.

A RS NAME
ROBO-SIGNING ISN'T limited to low-level
employees at loan servicers,

Lawrence Buckley is a lawyer whomanages
the Dallas, Texas law firm Brice, Vander
Linden and Wermick. In March, he testified
that he had allowed his electronic signature
to be affixed to swom court documents that
he had never seen. The documents, known
as “proofs of claim,” included one filed with

then were falsely i 1
notaries were given stacks of the already-
signed documents, he said, and attested
falsely that Bly had signed the legal papers
in frent of them. Bly said he didn't verify the
information in the papers he signed, and
that he didn't understand key words and
expressions in them.

Despite these disclosures, a Reuters search
of county clerk records in Florida, New York
and Massachusetts shows that Bly
( of mortgage

to sign
this year,

A Nationwide spokeswoman said there is
nothing illegal about signing large numbers

it dhooe of
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the federal bankruptcy court in New York. It
seught permission for Deutsche Bank to seize
the Bronx, Mew York, house of 58-year-old
Virginia Obasi. (United States Bankruptey
Court, Scuthemn District of New York, Case #

10-10494 MC)

Buckley said he had never seen the
document, and that another lawyer at his
firm had filed it using Buckley's electronic
signature. The signature appears on the
document as “/s/ Lawrence J, Buckley"

Buckley said that other lawyers at his firm
were permitted to use his signature to file
documents electronically with bankruptey
courts, He testified that it was standard
practice at the firm not to review any of the
original documents the claim was supposed
to be based on, such as the original
promissary note and mortgage.

Luke Madole, a lawyer for Buckley,
said he saw nothing wrong with Buckley
letting lawyers he directly managed use his
electronic signature. Later, in an e-mailed
statement, Madole added that what occurred
“is nothing like ‘robo-signing™ and to use
“that loaded term would be unfair in the
extreme’

A JUDGE INVESTIGATES
ROBO-SIGNER CHRISTINA Carterresurfaced
in a ruling earlier this month, when Arthur
Schack, a New York State court judge in
Brockiyn, threw out an attempt by HSBC to
foreclose on a Brooklyn house.

Schack said he had instructed HSBC's chiaf
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ACTS IN ACCORDA

lawyer in the case, Frank Cassara, to confirm
key facts directly with HSBC officials. The
judge said Cassara subsequently “affirmad
‘under the penalties of perjury™ that he had
done so. But the judge said it turned out that
Cassara had never checked with anyone at
HSBC, and that the employees Cassara had
said he spoke with at HSBC actually worked
for a loan sernvicer.

The judge alse sald signatures on
documents in the case were filed by known
robo-signers, three of whom he identified
by name, including Carter of Qcwen Loan
Servicing. He personally hed examined
multiple examples of their signatures, the
judge said, and found wide variations, raising
the possibility that other people had been
signing their names,

Judge Schack then took an unusual step:
He formally threatened HSEC's CEQ, Irene
Domer, as well as lawyers for the firm, with
sanctions for relying on known robo-signers,
filing false documents and making false
representations to the court. The possible
sanctions could range froman oral reprimand
to financial and other penalties. He has
summoaned them to appear at 2 hearing.

“If HSBC has a duty to make money for
its stockholders” Schack wrote, “why Is
it purchasing ing loans, and

“TAKE METOO": Mgy
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over ownership to OneWest. But MortgagelT,
owned by Deutsche Bank, wasn't in business
in February. It had ceased operations three
years earlier, in 2008,

A Deutsche Bank spokesman declined to
comment.

Even if the February document were

wasting the Courts time with defective
paperwork and the use of robe-signers?”

HSBC spokesman Neil Brazil said that the
servicer, Ocwen, was responsible for what
occurred in the case, and that HSBC had had
no role in it.

Paul Koches, Ocwen's general counse!,
said in an e-mail: *To our knowledge, there
was nothing submitted by our legal counsel
to the court that was in any way misleading
as to who is the owner of this mortgage and
note, nor was there any conduct of any kind
that would justify sanctions.”

Carter says she did nothing improper, and
left Ocwen voluntarily in May for another job.

DOWN IN FLORIDA

THE BANK NOW TRYING to foreclose
on Marjorie Cunter has produced a
troubled paper trail. OneWest submitted
a document signed this February to prove
that the original lender for her mortgage,
a company called MortgagelT, had signed

authentic, it wasn't recorded until nearly
10 months after OneWest had launched its
fareclosure action, which began in May 2010,
Real estate law throughout the United States
requires that before moving to foreclose, a
trust or bank must already own the mortgage
and related promissory note. Otherwise,
courts have ruled, a forecloser has no right to
saize 3 house.

OneWest also filed two separate copies of
whatitsaid was the 87-year-old homeowner's
original promissory note. The first had an
endorsement only from MortgagelT to
now-defunct IndyMac Bank. Weeks later,
OneWest filed a second copy of the note,
with the addition of & "blank™ endorsement
— an endarsement by IndyMac, but with the
name of the payea left empty. OneWest has
filed no evidence in the case that the note
was subsequently transferred to Fannie Mae.

OneWest declined to explain the multiple
apparent discrepancies in the Gunter
foreclosure documents. A spokesman said in
an e-mail: "OneWest is dedicated to ensuring

that it meets the needs of its customers,
acts in accordance with applicable laws,
and complies with its contractual mortgage
servicing duties to the highest standards”

A Fannie Mae spokeswoman said Fannie
does own the Gunter note, but declined
to explain how the mortgage finance
giant obtained it, “due to it being in active
litigation."

The judge in the Gunter case hasn't ruled
yet on OneWest's documents. {20th Judicial
Circuit Court in Collier County, FL, Case
number 10-2982-CA).

Mrs. Gunter lives in Immckales, 3 scrubby
town 34 miles inland from Fort Myers on
Florida's Gulf coast. About 40 per cant of
the townspeople live below the poverty line,
census data show. She shares her home with
her three dogs; her one surviving son lives in
a nursing home.

In an interview at her house, on a dusty
road off the main highway, Mrs. Gunter sajd
she doesn’t understand why the bank s
foreclosing.

OneWest says that Mrs. Cunter now
|s delinquent by more than $160,000.
Her [awyer, Joseph Klein of the Legal Aid
Service of Collier County, argues there are
extenuating circumstances,

Copies of her mortgage application forms
show that in December 2006, an agent for
Deutsche Bank's MortgagelT unit signed
up Mrs. Gunter for a $149,900 mortgage.
The farms, listing her income, show that the
agent knew that the monthly payments -
S1151, including insurance-- were more than
her monthly income of $800 from Social
Security plus about $200 in food stamps

In an affidavit filed in court, Mrs. Gunter
said she had asked the salesman for a
“reverse mortgage,” which allows senior
citizens to remain in their homes without
making mortgage payments, with the value
of the house going to the bank when they die
But the documents the salesman gave her to
sign were for an ordinary 30-year mortgage.

Losing her place would be a devastating
blow, Mrs, Gunter said. "If they take the
house," she said, “they'll take me, too”

{Scot Paltrow reported from New York and

‘Washington, Tom Brown from Immokales;

editing by Michael Williams and
Claudia Parsons)
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BEHIND THE CORNER-CUTTING, VAST
TROVES OF MISSING DOCUMENTS

BY SCOT PALTROW
MEW YORK, JULY 18

WHY HAVE SKETCHY MORTGACE
procedures been so difficult to root
out? Some [awyers blame misguided
efforts to cut costs. Most foreclosures are

uncontested, they note. And so servicers
save money by avoiding costly searches

the end of the housing boom in 2008,
more than half of all new gag

in 2007, almost never endorsed promissory

were securitized and sold to such pools,
known as mortgage-securitization trusts,
according to the Securities Industry and
Financial Markets Association.

So, banks and intermediaries in many
cases never turned over the two essential
documents underpinning a home loan ==

for missing original o or hiring
additional staff to deal with the surge in
foreclosures.

There are signs, however, that servicers
resort to doubtful documents because
they have no choice if they are determined
to foreclose: To a agreat extent, onginals
simply don't exist.

It's one of the overlooked legacies of the
housing boom.

In the rush to make new home loans and
sell them off as fast as possible to investors
on Wall Street, the original lenders --big
banks as well as now defunct makers
of subprime loans -~ destroyed original
documents, o never tumed them over
as required to the ownership pools that
scooped them up. From 2004 through

promissory notes and gages - that
would convey ownership to the investor
trusts. That means many pension funds,
insurance companies and hedge funds that
invested in the trusts never got formal title
to mortgages they had paid for.

heila Bair, who recently stepped d a5
Federal Deposit Insurance Corp. chairman,
in Congressional testimony has called for
 wide-ranging audit of the problem. But
other regulators so far haven't backed the
idea, possibly fearing that if the extent of
the problem became known the housing
market might worsen.

One example: Public records In
foreclosure cases ndicate that New
Century Mortgage, the nation's second-
largest subprime lender until it collapsed

notes or d gages to trusts that
bought its mortgages.

A Reuters sampling of 50 foreclosure
cases fied in Duval County, Florida,
involving Mew Century mortgages found
that none of the promissory notes filed
in the cases had any endorsements at
all on them. Records show that similar
large-scale lapses occurred with other big
Iendars.

The result is that trusts may be out many
billiens of dollars, says Matthew Weidner,
a lawyer who specializes in mortgage
litigation. If proper procedures are followed
now, foreclosures could stow to a trickle.
And a cloud would hang over title to
millions of homes, - potentially further
depressing the housing market.

Shaila Bair, who racently stepped down as
Federal Deposit insurance Corp. chairman,
in Congressional testimony has called for
a wide-ranging audit of the problem, But
other regulators so far haven't backed the
idea, possibly fearing the consequences if
the extent of the problem became known,

(Editing by Michael Williams)
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PREPARED STATEMENT OF SENATOR ROBERT MENENDEZ

Thank you all for being here today. This hearing of the Banking Committee is
on a very important topic to our Nation’s homeowners. I explored a similar topic
in a hearing that I chaired in the Subcommittee on Housing, Transportation, and
Community Development in May. It is of particular concern to the countless New
Jersey homeowners who have contacted my office, almost all with terrible stories
about their experiences going through foreclosure, and many with stories of being
either mistreated or neglected by mortgage servicers. The typical problems they en-
counter are servicers losing their paperwork, not understanding what already hap-
pened the last time they called since they get a different person each time they call,
lack of transparency as to whether their modification requests are being calculated
properly, ineffective appeals, excessive delays in coming to decisions, and a general
reluctance by servicers to modify loans in ways that would be sustainable in the
long run. Overall the current process is both emotionally draining and ineffective
in keeping people in their homes. Closely related to homeowner concerns are mort-
gage investor concerns about the conflicts of interest that many mortgage servicers
face when deciding whether to foreclose or modify a loan.

In response to all of these concerns, numerous commentators have suggested na-
tional mortgage servicing standards as a way to provide consistency, accountability,
and better homeowner and mortgage investor protections. There seems to be in-
creasing consensus that at least some kind of national mortgage servicing standards
are warranted, and I believe if they are done in the right way, they can actually
make mortgage servicers’ jobs easier too.

This is also a timely topic because Federal banking regulators including the OCC,
Federal Reserve, FDIC, and OTS recently issued Consent Orders as enforcement ac-
tions against some of the largest banks to require changes in their mortgage serv-
icing practices. These actions take a step in the direction of developing national
mortgage servicing standards, but they’re also too little and too late to help many
homeowners. Fortunately the State Attorneys General settlement framework is pro-
viding some basis for discussion of these important issues as well. I look forward
to hearing the testimony on this.

PREPARED STATEMENT OF JACK HOPKINS

PRESIDENT AND CHIEF EXECUTIVE OFFICER, CORTRUST BANK, S10UX FALLS, SOUTH
DAKOTA, ON BEHALF OF THE INDEPENDENT COMMUNITY BANKERS OF AMERICA

Aucgusr 2, 2011

Chairman Johnson, Ranking Member Shelby, Members of the Committee, I am
Jack Hopkins, President and CEO of CorTrust Bank, a $660 million asset, nation-
ally chartered bank headquartered in Mitchell, South Dakota. As a third generation
community banker, I am pleased to represent ICBA’s nearly 5,000 members at this
important hearing on “National Mortgage Servicing Standards.”

As this Committee considers the development of national mortgage servicing
standards, I urge you to ensure that they do not add to the regulatory burden of
community banks, which are servicing their portfolios successfully and have not con-
tributed to widely reported problems. We must preserve the role of community
banks in mortgage servicing because the alternative is further consolidation in the
servicing industry, which will only harm borrowers, especially those in rural and
underserved housing markets.

CorTrust Bank was founded in 1930, at the outset of the Great Depression, and
was built, tested, and proven under historically challenging economic conditions. We
survived the Great Depression and numerous recessions since that time, including
the most recent financial crisis, by practicing conservative, commonsense lending.
We have emerged from the crisis well-capitalized and ready to lend to support the
recovery. CorTrust Bank serves 16 communities in South Dakota, from Sioux Falls
to rural communities with populations of less than 150, such as Artesian, where we
were first chartered under the name Live Stock State Bank. We recently expanded
into Minnesota.

Many ICBA member banks with similar stories—some have been in business for
more than 100 years—have also emerged from the crisis well-capitalized. Despite
the recent wave of bank failures and consolidations, I fully expect the community
bank business model will thrive in the future, to the benefit of consumers, commu-
nities, and the economy.
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Servicing Is Key to Relationship Banking and Helps Community Banks Re-
main Competitive

Residential mortgage lending has been an important component of CorTrust’s
business since its founding and has grown more important over the years. In 1988,
we first began to sell mortgages into the secondary market in order to access addi-
tional funding. Today, we have a $552 million servicing portfolio consisting of ap-
proximately 5,000 loans.

About two thirds are held by Fannie Mae, and a smaller number are held by
Freddie Mac and by the South Dakota Housing Authority.

Over the years, we have discovered that mortgage lending is a great way to ce-
ment long-term relations with customers and win the opportunity to serve their ad-
ditional banking needs. But in order to sustain customer relations we need to serv-
ice these loans, whether they are subsequently sold or held in portfolio. We also dis-
covered that customers do care about who services their loans. They value, and even
seek out, local servicing. If they have a question, they want to be able to pick up
the phone or visit a branch and sit down with a banker in their community. We
built a successful ad campaign—print, TV, online—around the advantage of local
servicing. The campaign has resonated with consumers and boosted our mortgage
sales. Notably, much of our recent business has come in the form of refinancing
mortgages away from large lenders whose borrowers are frustrated with remote,
faceless servicing performed outside the community.

Servicing is key to the marketing of mortgage originations, and together, origina-
tion and servicing are integral to our relationship-banking business model. Mort-
gage lending represents approximately 20 percent of our business, but its signifi-
cance is greater than its percentage would suggest. Viewed narrowly, loan-for-loan,
it would be more profitable for us to release servicing when we sell a loan. But we
chose to keep servicing in-house, even though it’s at best a break-even business, be-
cause it is central to our community bank business model.

CorTrust Bank’s experience is typical of community banks. Servicing helps com-
munity banks remain competitive in the mortgage origination business. Today, com-
munity banks represent approximately 20 percent of the mortgage market, but more
importantly, community bank mortgage lending is often concentrated in the rural
areas and small towns of this country, which are not effectively served by large
banks. For many rural and small town borrowers, a community bank loan is the
only mortgage option. Any broad based recovery of the housing market must involve
community bank mortgage lending.

Community bank servicing is based on close ties to customers and communities.
Because CorTrust Bank’s servicing team consists of only four people, customers al-
ways know who is on the other end of a telephone or across the desk. A customer
who dials our 1-800 number will generally get one of two people on the line. Alter-
natively, a customer can walk into one of our 24 locations and deal with a staff per-
son face-to-face.

Most importantly, we intervene early to keep mortgages out of default. We know,
for example, when an employer closes in our community and how that closure im-
pacts the income of our borrowers. A servicer based 1,000 miles away won’t have
such knowledge. Smaller servicing portfolios and better control of mortgage docu-
ments also provide an advantage over the large servicers. For these reasons, com-
munity banks have generally been able to identify repayment problems at the first
signs of distress. Our staff will contact a late customer on the 16th day—the first
day of delinquency—to find out what their circumstances are and discuss solutions.

Community Bank Servicing Improves Loan Performance

This personalized approach to servicing is a natural complement to conservative,
commonsense underwriting. We make sure loans are affordable for our customers
and they have the ability to repay. Loans are underwritten based on personal
knowledge of the borrower and their circumstances—not based on statistical mod-
eling done in another part of the country. We don’t underwrite option adjustable
rate mortgage (ARM) loans or other exotic credit products. This combination of qual-
ity, personalized underwriting and servicing yields results. CorTrust Bank’s delin-
quency rate on loans transferred to Fannie Mae is 0.83 percent. Our delinquency
rate on loans transferred to other programs is a bit higher, yielding an average de-
linquency rate of 1.7, which is consistent with the general pool of community bank
originated loans and about one-third of the national average. In the most frenzied,
exuberant years of mortgage lending, 2005 through 2007, the general pool of GSE
loans was seriously delinquent at a rate four or five times higher than loans origi-
nated by community banks and sold to GSEs. In the history of CorTrust Bank mort-
gage lending, we’ve had very few mortgage loans go into foreclosure. Community
bank originated and serviced mortgages perform better in all market conditions.
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National Servicing Standards Should Exempt Community Banks

As a result of widely reported, abusive servicing at some large banks, “robo-sign-
ing,” wrongful foreclosures, and other high profile scandals, Congress, the regu-
lators, State officials, and the media have focused on servicing. In June, Fannie Mae
published Announcement SVC-2011-08, “Delinquency Management and Default Pre-
vention.” These new servicing standards are very prescriptive with regard to the
method and frequency of delinquent borrower contacts. They are a challenge to im-
plement and have reduced our flexibility to use methods that have proved successful
in holding down delinquency rates.

As Congress and the agencies consider how to address the deficient servicing
standards of some large lenders, they must recognize community banks have fun-
damentally different standards, practices, and risks. Overly prescriptive servicing
requirements should not be applied across the board. Examples of difficult and un-
necessary requirements include rigid time lines for making contacts that leave no
discretion to the servicer; mandatory property inspections; establishing a single
point of contact for the borrower; the creation of a special servicing group for delin-
quent loans; requiring significant oversight of third-party providers; developing bur-
densome compliance programs; and annual independent audits of controls and proc-
esses. Many of the proposals I've seen would require us to establish a call center
to comply, a prohibitive and unnecessary expense for a community bank such as
mine. Our small size and our local presence in the communities we serve make
many of these requirements unnecessary. For example, borrowers are able to quick-
ly find the right person in the bank to address their issues.

In practice, community bank servicing is consistent with the goals and the spirit
of national standards proposals I have seen, which promote more personalized serv-
ice, improved accountability and control of documents. But, in the proposals I've
seen, the means of achieving those goals are overly prescriptive. CorTrust Bank
services loans with care, diligence, and accountability because quality servicing con-
tributes to the reputation we enjoy in our communities. We don’t need threat of en-
forcement to incentivize quality servicing.

The most significant risk in applying standards that are too rigid and prescriptive
to all banks, regardless of size, is that the additional expense would cause many
community banks to exit the mortgage servicing business and accelerate consolida-
tion of the servicing industry, leaving it to the largest lenders. Loss of servicing
would make it harder for community banks to compete for origination business and
would thereby accelerate consolidation in that business as well. Were this to hap-
pen, rural and small town customers in particular would be left with fewer mort-
gage choices, interest rates and fees would be less competitive, and customer service
and product choice would suffer. The secondary markets, without well-performing,
community bank-originated loans to shore them, would be less stable. We all wit-
nessed the danger and devastating fallout that resulted from the concentration of
mortgage lending in a few major market players. We must promote beneficial com-
pegition and avoid further consolidation and concentration of the mortgage lending
industry.

Any national standards developed by Congress or the regulators must exempt
community bank lenders. There are a number of ways of accomplishing this. One
possibility is to exempt lenders that are both below a threshold number of loans (or
aggregate dollar value of loans) and whose delinquency rate is below its regional av-
erage. As a lender exceeds its regional average, servicing standards could be applied
on an incremental basis, so that one delinquent loan does not bring on the full array
of standards that apply to a large bank. However you choose to structure the exemp-
tion, I urge you not to tamper with our success in a service that is so important
to our business and that of other community banks.

Servicing Compensation Must Cover Costs and Incentivize Diligent Serv-
icing

A separate but related issue is compensation for servicing. Because the income
provided by servicing is only enough to cover costs, ICBA is very concerned about
a recent Federal Housing Finance Agency (FHFA) proposal to change both the
method and the amount of compensation paid for servicing mortgage loans for
Fannie Mae or Freddie Mac. The proposal would significantly reduce or eliminate
all together the minimum servicing fee of 25 basis points earned for performing
mortgages and would implement a specific fee paid for nonperforming loans. This
proposal would result in a sharp reduction in mortgage servicing fee income for com-
munity banks, who predominantly service performing loans, and does nothing to im-
prove the financial condition of Fannie Mae or Freddie Mac. Further, changing the
servicing fee structure could cause significant change to the value of existing mort-
gage servicing rights held by community banks which may impact their capital posi-



36

tion and likely increase consolidation of the servicing business. Moreover, by re-
warding the servicers of nonperforming loans—and the originators who typically re-
tain servicing rights—the proposal would create a perverse incentive. Loan servicing
fees should be structured to incentivize diligent servicing, which can make the dif-
ference between keeping a loan current and a lapse into nonperformance.

Closing

Thank you for holding this hearing and for the opportunity to testify and present
the good story of community bank mortgage servicing. For many community banks,
servicing is integral to competitive mortgage origination and is a crucial aspect of
relationship business lending. While I appreciate your concern with servicing prac-
tices that have harmed consumers and impeded the housing market recovery, I urge
you not to tamper with the success of community banks in serving their customers
and keeping loans out of delinquency.

PREPARED STATEMENT OF FAITH SCHWARTZ
ExXECUTIVE DIRECTOR, HOPE NOW ALLIANCE

Auagusr 2, 2011

Introduction

Chairman Johnson, Ranking Member Shelby, and Members of the Committee,
thank you for the opportunity to testify today. My name is Faith Schwartz. I am
the Executive Director of the HOPE NOW Alliance and a cofounder of HOPE
LoanPort®.1 I have served in a leadership capacity at HOPE NOW since 2007, dur-
ing which time I worked closely with members and partners of the Alliance, includ-
ing mortgage servicers, investors, nonprofit housing counseling partners, Govern-
ment agencies and regulators to help homeowners avoid foreclosure. Before my time
with HOPE NOW, I served in various capacities in the housing finance industry for
28 years.

The comments I make today are my own and reflect my experience in the mort-
gage business and in particular, in working with servicers and counselors attempt-
ing to help at-risk homeowners. These comments do not necessarily represent the
views of all HOPE NOW members. Attached to my testimony is an addendum on
HOPE NOW data and supplemental facts from the HOPE NOW Alliance.

The Goal of National Servicing Standards

I am here today to speak to you about the goal of achieving strong National Serv-
icing Standards which will require extraordinary cooperation and communication
between the industry, the Government, and other concerned parties to evaluate the
servicing standard initiatives now underway. We all want to improve the customer
experience and the establishment of uniform, clear standards would be a strong step
in that direction.

The members of HOPE NOW have been focused on assisting homeowners in need
for the past 4 years. The joint efforts of servicers, nonprofits and other partners
have helped millions avoid foreclosure, but unfortunately there are millions of home-
owners who still remain at risk of losing their home. In addition to the estimated
4 plus million homeowners 60 days past due or in foreclosure, there are many cus-
tomers current with their mortgage, but who struggle to make that payment every
month letting other bills slip.

We are all aware that the current economic conditions—unemployment and
underemployment in particular—are challenging for customers who are trying to
maintain their home. Additionally, homeowners are frustrated by mixed messages
from some loan servicers when they ask for help. Improvements have been made,
but more needs to be done. These issues are part of the motivation for more uniform
servicing standards. At the same time, it is important to recognize that national
servicing standards may not change the final outcome for many homeowners at risk
of foreclosure because of their economic situation, but customers need a servicing
process that gives them timely responses and consistent answers regarding their
loans.

1HOPE NOW is an alliance of counselors, mortgage lenders/servicers, investors, and other
mortgage market participants to prevent foreclosures through outreach to delinquent borrowers,
counseling, and loan workouts based on the borrower’s ability to repay. The goal is to prevent
foreclosures by connecting troubled borrowers with counselors and/or their mortgage servicer.
HOPE LoanPort® is a Web-based tool that streamlines home retention applications on behalf
of homeowners at-risk of foreclosure, allowing housing counselors to efficiently transmit com-
pleted applications to mortgage companies.
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Improving the Customer Experience in Mortgage Servicing

Our alliance members recognize the importance of improving the customer experi-
ence in mortgage servicing and they have been working hard to achieve that goal.
An ongoing demonstration of the effort on reaching customers directly is the large
number of outreach events that HOPE NOW has helped organize around the coun-
try since the crisis hit. Loan servicers and nonprofit counselors have worked with
HOPE NOW staff to set up events in different cities and around the country, spend-
ing 2, sometimes 3 days on the ground in distressed markets providing in person
help to at-risk homeowners. HOPE NOW initiated the events in 2008 and when the
Making Home Affordable program began, we partnered with Treasury to combine
industry and Government efforts in joint events to reach more borrowers at risk and
offer solutions in a timely manner.

Part of the focus at these events is to make sure that the customer walks away
feeling that they have been helped or at the very least put on the right path to get
help. Providing access to HUD approved housing counselors at the events has been
a very important component of the free services offered to a borrower. If a borrower
comes prepared with all the necessary documents and information, they may have
the option to be underwritten on site and approved for a loan modification or other
workout by their loan servicer, subject to various validations.

Together, we have held 112 outreach events. Just 3 weeks ago, HOPE NOW mem-
bers and Making Home Affordable partners were in two cities in Florida and met
with more than 2,000 homeowners. The latest totals for all outreach events reached
89,207 borrowers. Our follow up from those events indicates that 43.5 percent have
been assisted by resolving their delinquencies without foreclosure sales. As an ad-
dendum to this testimony, there is a list of the communities in which HOPE NOW,
partnering with our industry members, the Government Sponsored Enterprises
(GSE), the United States Treasury, and nonprofit counselors have been to since we
started holding outreach events in early 2008. It is also important to note that sev-
eral of the larger servicers are holding their own company-sponsored events all over
the country which directly reach their borrowers at risk in key markets.

Without question, the outreach events have improved the experience of many cus-
tomers trying to resolve their mortgage difficulties through a face to face meeting
with their loan servicer or counseling through a nonprofit agency. Our exit surveys
reflect over 88 percent strong borrower satisfaction after they have a chance to meet
face to face with their loan servicers. As many as 30—40 percent of those attending
had never had contact with their servicer before the meeting. These numbers will
vary slightly from market to market, but in every case the majority of homeowners
who come to the events are delinquent on their loans and more than satisfied with
the service they receive at the outreach event. We truly believe that nothing gives
a distressed homeowner more peace of mind and satisfaction than sitting down face
to face with someone and being able to discuss the options that are available to
them. I have included as part of my addendum exit surveys from recent outreach
events to give you a taste of how borrowers feel after coming to an event.

Another ongoing effort that was begun in 2006 is the Homeowner’s HOPE hotline,
the national 1-888-995-HOPE number that servicers and investors support finan-
cially, for homeowners to call to speak to a HUD certified counselor. The Home-
owner’s HOPE Hotline, operated by the Homeownership Preservation Foundation,
has become the leading national hotline and has received over 5.2 million calls from
borrowers seeking help with their mortgage.

Servicing Has Changed Dramatically

It is important to understand some of the history of mortgage servicing and how
the tremendous challenges of the current crisis have impacted the mortgage serv-
icing system.

In the decades before the current crisis, mortgage servicing developed some uni-
formity in part because of the requirements of GSEs and the Federal Housing Agen-
cy (FHA) for servicers on loans purchased by the GSEs or insured by FHA. In both
cases these entities established requirements for mortgage servicing as well as re-
quirements for other features of mortgage finance. In particular, the GSEs became
the dominant force in setting standards in the industry and could dictate servicing
rules and standards because they were the primary investor for the majority of the
residential mortgage loans originated and serviced.

When the private label mortgage securities market grew in size in the late 1990s
those private label securitization agreements dictated specific servicing terms that
had to be followed by the servicers, and when details were missing, the practice was
to default to the GSE rules as the industry standards. While the market functioned
smoothly and delinquencies were generally low, these differences in servicing re-
quirements were not meaningful.
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However, once the dramatic downturn in the market occurred in the mid 2000s,
the challenges facing servicers grew tremendously and differences in servicing re-
quirements became more important. Prior to the crisis, servicing had been a fairly
simple process of processing payments from current borrowers and forwarding those
payments to investors. Servicers were paid a set fee for processing performing loans.
Delinquent loans and troubled borrowers were a small segment generally handled
by relatively small loss mitigation staffs and solutions often involved repayment
plans to get borrowers back on track. The housing crisis completely changed the de-
mands on major mortgage servicers. Servicers are now managing millions of delin-
quent loans and have had to hire thousands of new employees to work with bor-
rowers to find solutions such as loan modifications which require a re-underwriting
and contractual change in the terms of the original loan. This is a much more com-
plicated servicing process that requires many more staff and additional training.

HOPE NOW was formed in great part to assist the industry in its attempts to
deal with the new demands on servicing resulting from the housing crisis. It was
also created to reach a growing number of borrowers who were going into default
and were not contacting their servicer. The Alliance helped industry members to
work together to find a process for offering loan modifications and other assistance
to borrowers that were consistent with the requirements of investors. The alliance
helped build a good working relationship with the nonprofit community and Govern-
ment agencies to work together to stem the tide of foreclosures.

Today’s Servicing Issues

The industry strongly supports a uniform approach to servicing standards.
Progress is being made in providing better service to troubled homeowners, but
there are a variety of initiatives and requirements from Federal regulators, the
GSEs and others to set standards. These initiatives need to be evaluated and coordi-
nated to determine the best overall standards. For example, let me address two of
the main issues that are regularly discussed by industry, Government, and non-
profit groups: single point of contact and dual track processing. 2

Single Point of Contact

In order to best help a homeowner in difficulty, a homeowner needs to be able
to talk with a servicer representative who has the information on the customer’s
mortgage and the options that are available to assist them. A clear, consistent com-
munication channel with someone in the servicing department will help the home-
owner understand their options which may range from a loan modification, a short
sale, to the need for unemployment forbearance. It is equally important that cus-
tomers not be required to repeat the same request to various customer service rep-
resentatives and that the information they provide about their income and payment
situation be consistently available to all decision makers across the company. Fi-
nally, the customer needs to know that they have been informed of all options avail-
able and that their single point of contact or relationship manager at the company
is able to confirm needed information and the status of their case.

All of our members are working to develop a single point of contact or relationship
manager program that will meet those goals. Most of them have established or com-
mitted to establishing such a program. While different companies may have slightly
different definitions of what a single point of contact is and what programs should
be used to implement it, most programs include these key features:

1. The creation and training of servicing specialists who can serve as a relation-
ship manager.

2. The designation of a group of employees to serve in that capacity, and in some
cases the establishment of small teams that work together;

3. The ability to respond promptly to inquiries from borrowers and to imme-
diately record the discussions with the borrower in the company’s data files for
that customer;

4. A knowledge of all of the mitigation programs that are available to the bor-
rower and the ability to know when to refer that borrower to a specialist with

2Single point of contact has many definitions, but for this discussion it describes an indi-
vidual or small team of individuals in a servicer that can communicate directly with a customer
and have real time access to all the data in the customer’s file in order to discuss the issues
with the customer, direct the customer to the specialist in the organization for specific loss miti-
gation practices (i.e., short sales, modifications, forbearance, etc.). Dual track processing is the
practice of both proceeding to move a delinquent borrower toward foreclosure while at the same
time trying to resolve with that borrower an alternative to foreclosure.
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in-depth knowledge of one or more of those programs that might be suitable
for that borrower;

5. The ability to connect that borrower with the specialist and then to follow that
process through to the time that all alternative options have been considered
and the borrower is either provided an alternative or the foreclosure sale oc-
curs;

6. The ability for the contact person to reach out personally, as needed, to fully
explain why an option might have been denied; and

7. In all instances to utilize a single point of contact to ensure consistent and ap-
propriate feedback to the homeowner about their status in foreclosure.

Last month I visited a major servicer’s shop to get a first-hand view of their effort
to develop a single point of contact system. It was an excellent opportunity to actu-
ally see how a company is dealing with the growing number of servicing standard
requirements. This company was hiring hundreds of people to become single point
of contact managers. (Other servicers have reported they may hire up to thousands
of additional staff for the single point of contact role.) The company’s training pro-
grams lasted up to 6 weeks for these new hires. The long training was for two rea-
sons—they want to make sure they get it right, but they also need time to educate
this relationship manager of all the options that are available to at risk homeowners
and the program requirements by the Government and GSEs. For a servicer rep-
resentative to talk to a homeowner whose loan may be eligible for a Home Afford-
able Modification Program (HAMP), they had to refer to an eight inch thick black
binder filled to the brim with the HAMP requirements for each loan evaluation.
There was a large binder for each program and for each investor, to show what
would be allowable for a specific loan.

Obviously, the ability to understand and explain the numerous Government, GSE,
and other loss mitigation programs is daunting. In the Web-based world we live in,
it is hard to believe that these binders were not online. The answer was that the
consistent training, access to internal systems, and an additional system to navigate
the numerous programs not housed in any one system remained a challenge.

That said, an impressive manager was charged with training for the new hires.
The training emphasized consistent and empathetic ways to work closely with the
borrower, and training on how to work with the several departments across the
large organization. With this drive to make the system work more effectively for
customers, I am confident they will establish a process that improves service to all
their customers needing mortgage assistance. Seeing an organization at work in per-
son was a good experience to understand the many factors in play for strengthening
servicing performance in assisting borrowers.

Dual Track Processing

The dual track process is a confusing concept to many customers, and also con-
fusing for our members to attempt to explain what it means and why it is hap-
pening to the homeowner. But the dual track process is driven in large part by in-
vestor requirements and State laws on foreclosures. For example, in many States
once a servicer commences the foreclosure process by sending notice to the borrower,
the steps that must be taken and the time frames in which they must be taken are
directed in great part through State laws and regulations. Similarly, investors such
as Fannie Mae and Freddie Mac have certain guidelines and time lines that require
processing foreclosures while the efforts to modify loans continue simultaneously.
There are rules that cover and protect homeowners from going to foreclosure if they
are eligible for a modification and adhere to time lines for submitting documenta-
tion, validating income, and finalizing the modification or alternative solution prior
to the foreclosure sale. In any event, the foreclosure process (which now exceeds 600
days in some areas of the country) continues with the exception of a 30 day process
for review of eligibility for modifications. If a loan is in the midst of a modification
review, the foreclosure sale process will not commence. Once referred to foreclosure,
there are various pauses that will occur, and in no case should a foreclosure sale
occur while under a review for a modification that falls within the HAMP or inves-
tor guidelines. Rules differ among investors as to what time lines are required. The
GSEs are the most important investors setting requirements in the dual track proc-
ess.

It is important to keep in mind that the investors’ contracts continue to govern
much of the latitude for servicers around foreclosures versus short sales and modi-
fications. The investors and rules include HAMP, Fannie Mae, Freddie Mac, FHA,
Veterans Administration (VA) and private securitization trusts. Often the most
flexibility exists when a bank/servicer owns the loan in full on their balance sheet.
These differences help explain the confusion in understanding the dual track issue.
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Our servicer members generally follow a few clear practices on the dual track
process:

1. They notify the borrower that a dual track process exists and how it works
with the continuation of the foreclosure proceedings, including the continued
delivery of statutorily required notices, but that no foreclosure sale will occur
if the borrower is still being considered for a modification or is making pay-
ments under a trial modification;

2. The servicer attempts to come to an agreement with the borrower on a loan
modification or other alternative to foreclosure for which the borrower might
be eligible while the processes necessary to continue to the foreclosure sale con-
tinue;

3. If a modification is agreed upon and payments have been made to convert the
trial modification to a permanent modification no further foreclosure notices
will be sent; and

4. If no agreement for a modification can be reached, and trigger dates arise after
which time the foreclosure sale must proceed, the servicer pauses and ensures
by a separate review of the loan file that all viable options to foreclosure have
belen explored before notifying the foreclosure attorney to continue with the
sale.

Multiple Efforts on Servicing Standards

In evaluating the need for uniform national servicing standards, it is important
to understand the wide variety of rules and initiatives already in progress that
servicers are attempting to understand and implement as they develop and utilize
a single point of contact and address dual track processing issues. These are some
of the current initiatives by Federal and State governments and the GSEs to set
servicing standards, many of which have or will set single point of contact and dual
track processing rules:

e The OCC consent orders of April, 2011, differ from institution to institution but
all require specific practices relative to establishing and maintaining a single
point of contact and safeguards and disclosure requirements when engaging in
a dual track process with a delinquent homeowner.

e The Fannie Mae Servicer Guidelines describe a single point of contact as a
Quality Right Party Contact (QRPC). The guidelines say that Fannie Mae will
establish benchmarks to measure and monitor effective QRPC, and that it pro-
motes single point of contact which supports those servicers who have or will
implement single point of contact processes for the purpose of achieving contact
continuity throughout the delinquency process.

e The Fannie Mae Guidelines also cover elements of dual track processing in a
number of ways but do not specifically use that term. The guidelines establish
uniform disclosure requirements for borrowers, including notices about the eval-
uation process and time line, explanation of the foreclosure process, and in-
stances where foreclosure shall not be halted, as well as uniform content and
timing requirements for solicitation during the foreclosure process.

e The Freddie Mac Servicer Guidelines also use the term QRPC, and is defined
by a contact that occurs when a servicer identifies and discusses with a bor-
rower, coborrower, or trusted advisor such as a housing counselor, the most ap-
propriate options for delinquency resolution, and makes every attempt to
achieve quality right party contact by establishing rapport with the borrower,
expressing empathy with the borrower and a desire to help, determining the
reason for the delinquency and whether it is temporary or permanent, deter-
mining whether the borrower has vacated the property or plans to do so, setting
payment expectations and educating the borrower on the availability of fore-
closure alternative solutions, and obtaining a commitment from the borrower to
either resolve the delinquency through traditional methods (paying the total de-
linquent amount) or engage in a foreclosure alternative solution. It has similar,
but not the same, guidance to that of Fannie Mae with respect to benchmarks
for measuring effective QRPC and contact continuity.

e Freddie Mac language with respect to dual track is again similar but not iden-
tical to that of Fannie Mae.

e Treasury’s Home Affordable Modification Program (HAMP) requires that each
servicer must develop and implement a policy that identifies experience and
training requirements for the relationship manager position and the appro-
priate caseload levels to ensure that relationship managers can successfully ful-
fill all specified requirements.
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e Various States have servicing requirements which vary considerably from State
to State. In the area of mediation, for example, some States may include opt
in for mediation, and others may require opt out for mediation and the vari-
ations may not be clear on how many meetings are required for servicers send
borrowers to meet face to face. Some States are silent on mediation.

e States’ Attorneys Generals are in discussions with the top five servicers and
while the content of their discussions remains confidential, it is very possible
that they will have a broad list of required servicing requirements, including
those relating to single point of contact and parallel tracks.

e Individual private investors require different servicing rules for various pools of
securities. For servicers signed up with Making Home Affordable, some of that
is mitigated but not all.

e The Board of Governors of the Federal Reserve System and other Federal bank-
ing regulators have called for uniform national servicing standards and many
of those regulators are now in discussions to create new standards.

e The Consumer Financial Protection Agency (CFPB) has indicated they will
work on servicing standards early on as they begin to stand up the agency.

o The proposed risk retention rule under Dodd Frank Act—specifically the Quali-
fied Residential Mortgage (QRM) definition—includes servicing requirements.
While these do not specifically refer to single point of contact, they do require
rules in place in the contracts themselves which mandate default mitigation
policies without regard to whether foreclosure proceedings are underway, there-
fore raising questions about dual track processing.

e The Federal Housing Finance Agency (FHFA), Fannie Mae and HUD unveiled
an initiative on compensation of servicers, which will address a wide variety of
servicing requirements, including different payments for noncurrent borrowers
than the payments for current borrowers, and could conceivably address both
dual track processing and single point of contact. This effort is in progress and
adds to the changing landscape.

There are other servicing features that also differ from program to program. For
example, as recently as July 25th, 2011, Treasury issued a Supplemental Directive
11-07 that expanded the minimum period of forbearance for unemployed borrowers
under HAMP to 12 months from 3 months. That is consistent with the new policy
issued by FHA, but is inconsistent with the policy followed by Fannie Mae and
Freddie Mac and the VA.

Servicers faced with this daunting list find that they must frequently change the
way they do business. That includes, not only changes in systems, but changes in
training and educating staff throughout the organization. One solution, to which
many servicers are attracted, is the establishment of a single uniform set of serv-
icing standards which all State and Federal entities must accept, and which would
establish the parameters for the GSEs, FHA and private investors.

We believe that the efforts by various entities currently underway are already
moving in the direction of national standards for servicing. We recommend that
there be coordination to ensure the definitions and policies set by different regu-
lators, enforcement agencies and investors align with one another. If these efforts
are given a certain amount of time to be put in place and reviewed, then major
progress toward national standards will be achieved. To ensure that all these initia-
tives on servicing standards achieve their intended goal, we would suggest that the
Administration convene a summit with all necessary partners from the industry, the
Government, nonprofit agencies, and other concerned entities to review the new
standards underway, evaluate them, and determine what should be included in a
uniform national standard.

Uniform national servicing standards can help improve the customer experience
as well as give servicers clarity on a single definition of the standards expected. We
appreciate the difficulties in reaching agreement on servicing standards because the
servicing process for delinquent loans is complex; there are multiple initiatives at
the Federal and State levels on standards, and servicers are have programs already
underway to improve assistance to customers.

Now is the time to coordinate and align the servicing standard initiative and
make them work for all parties. This will help rebuild confidence in our housing fi-
nance system and assist in the recovery of the market. The home mortgage is the
most important investment in the lives of most consumers, and it is essential that
we “get right” the process for communicating to the customer whenever there is a
change affecting their ability to meet their loan payment.
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What Has Changed From 2007 to 2011?

Since the housing crisis began in 2007, there have been tremendous changes in
the challenges facing homeowners; programs created to address the crisis; and the
process for servicing loans. It is important to keep all of these events and factors
in mind as we evaluate how to implement uniform servicing standards.

Subprime Crisis: When the crisis began in 2007, most of the early foreclosure pre-
vention efforts focused on repayment plans, and some modifications, which entailed
capitalizing missed payments (arrearages) and re-setting the mortgage. The HOPE
NOW data indicates that in July 2007, there were 17,000 modifications completed.
The primary focus was in the subprime products; the hybrid ARMs and option
ARMs which were defaulting in record numbers, many prior to the ARM reset. In
2007, The Treasury Department and the Department of Housing (HUD) reached out
to industry and asked them to increase and expand collaboration with nonprofits to
reach more borrowers and help them avoid foreclosures wherever possible.

Through HOPE NOW, more servicers set up toll-free numbers for housing coun-
selors. HOPE NOW servicers produced servicing guidelines to improve the loss miti-
gation process, and worked with third parties to reach homeowners who were not
responding to contact from servicers. The housing crisis deepened with the recession
and we saw more widespread defaults happening across loan portfolios—economic
problems spread defaults to borrowers with prime, fixed-rate loans. Servicers contin-
ued to be proactive working with housing counselors and third parties, while hiring
and expanding activity around foreclosure prevention efforts.

In 2007, there was few Government resources focused directly on foreclosure pre-
vention. Mortgage servicers and others worked individually and then pulled to-
gether through HOPE NOW to meet the challenge, progress was made but the
growth of the housing crisis outweighed the response.

Additionally, since 2008, the Government has taken on a broader role to address
the crisis. The Government created programs to deal with several problem areas:
refinances, unemployment assistance, modification, short sale and deed in lieu, and
mediation (at the State level). Some of these programs are more successful than oth-
ers and it is difficult to measure the full impact of the programs. However, a com-
bination of factors has led to record longer foreclosure time lines as measured in
2010. The average loan in delinquency that went to foreclosure in 2010 exceeded
500 plus days, up from 300 days in 2008, according to a Lender Processing Services
(LPS) report in early 2011. The following programs have been implemented by the
Government to deal with the housing crisis:

1. FHA HOPE for Homeowners was an attempt to assist homeowners who might
qualify to refinance to an FHA-insured loan with the participation of servicers and
investors willing to write-down the existing loan. It also required the homeowner
to share possible future appreciation of the property with the Government. There
were few loans produced through the program in part because of its complexity.
Originators and servicers have not been easy to match up with regard to refinancing
higher risk loans and expanding short payoffs.

2. Home Affordable Refinance Program (HARP) is the refinance portion of the MHA
program offered by the Fannie Mae and Freddie Mac. It is a first lien refinance pro-
gram targeted to loans at 80 percent LTV up to 125 percent LTV. Essentially, it
targeted borrowers who were current on their loan, but at-risk to become delin-
quent. From April 2009 through November 2010, FHFA reports 623,000 home-
owners refinanced into this program. This is creative and an opportunity to continue
reaching borrowers who could not otherwise refinance and may become future fore-
closure candidates.

3. Making Home Affordable: HAFA—A short sale and deed in lieu program that fo-
cuses on a detailed process for the complicated nature of a “short sale” and deed
in lieu product. The effort has key time lines, document and process requirements
that need to be followed and extends the time line for loans for up to 120 days. It
includes forgiveness of the deficiency when a borrower sells a property short of
value and it offers clarity, accountability and clear expectations of what is required
for realtors, servicers, and other stakeholders. Junior lien holders often require
more dollars than HAFA supports. Recent adjustments to the program offered by
Treasury suggest that this program may be used more in the future because of ad-
justments made to the requirements to prove hardship or stick to 31 percent DTI
thresholds.

4. Making Home Affordable: HAMP—This is the loan modification program that was
rolled out in response to the growing stress in the housing market. The crisis was
deepening. By intervening with a loan modification that was subsidized by the Gov-
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ernment, it was a change from the previous attempts to modify loans, and was an
important step toward creating market standards.

Standards: Despite criticism for falling short of projected numbers for perma-
nent modifications, HAMP helped create standards that improved methods and
transparency on how to achieve affordable and sustainable loan modifications.

Increasing Homeowner Awareness: When the United States Government offers
a potential solution to the loan modification process, the public listens. The
awareness created by the HAMP program helped engage millions of at-risk
homeowners in efforts to preserve their home and avoid foreclosure. The exist-
ence of the HAMP program helps attract borrowers to seek help. It is still a
very valuable way for borrowers to get in the system, even if they do not qualify
for a HAMP modification.

First line of defense for homeowners: The HAMP program structure requires
participating servicers to first review the borrower for HAMP eligibility prior
to placing them into alternative modifications. Even if they do not ultimately
qualify, borrowers are first assessed for eligibility for HAMP and then must be
considered for other loan modifications or other workouts.

Safe Harbor: HAMP created an industry “safe harbor” for modifying loans. Due
to conflicting investor contracts, prior to HAMP it was difficult to identify a con-
sistent “industry standard.” HAMP helped create these standards and common
practices The creation of tools to use in an evaluation "waterfall” and use of a
Net Present Value test has transcended HAMP and is a model for servicers to
use for proprietary modifications. This may transcend HAMP for other modifica-
tiOélS as the process and a net present value test provide an “industry stand-
ard.”

Structure created: Through Making Home Affordable, Government HAMP modi-
fications introduced clear guidance for the HAMP waterfall, including guidance
for working with unemployed or underemployed borrowers—one of the most dif-
ficult situations. The protocols on structuring an affordable payment for bor-
rowers include:

e Forbearance (3—6 months, recently updated for HAMP and FHA loans to 12
months) for unemployed borrowers;

e 31 percent housing DTI split by investors and Government dollars from 38
percent;

e Use of lower interest rate to 2 percent, extended terms to 40 years, and prin-
cipal deferral and/or principal write-down;

e If ineligible, servicers must review for proprietary solutions (GSE, other), and
if ineligible for that option;

e Servicers must consider HAFA (Home Affordable Foreclosure Alternatives
short sale and deed in lieu) or proprietary programs;

¢ In many instances, foreclosure prevention will then state mediation require-
ment to review all solutions outside of foreclosure; and

o Foreclosure sale as the final option.

Confusion and expanded time lines were the result of this early execution: Aver-
age foreclosure time lines since in 2008, 2009, and 2010 are as follows (accord-
ing to data from LPS):

January 2008—300 days

January 2009—350 days

January 2010—450 days

September 2010—500 days

May 2011—590 days

5. Treasury: Hardest Hit Funds: Treasury has also expanded foreclosure prevention
programs by creating a Hardest Hit Fund. The Hardest Hit Fund distributed $7.5
billion dollars to 18 States and the District of Columbia and directed them to set
up their own programs to assist unemployed and other at-risk homeowners in the
hardest-hit housing markets. When a borrower is unemployed, it is difficult to qual-
ify for a loan modification due to lack of income. State housing finance agencies de-
velop the waterfall for approving borrowers for various means of assistance, includ-
ing unemployment assistance, principle write down, and combined funds that may
compliment a HAMP modification.

This deployment of dollars should be helpful to assist some homeowners in particu-
larly distressed States where there are few other solutions. However, the States,
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Treasury, counselors, and State housing finance agencies must continue to work
with industry to achieve some uniformity to ensure servicers can implement the
many variations of programs in the different States. To help share information and
increase the ability to execute on these programs, HOPE NOW has played a role
in convening the stakeholders to discuss implementation issues. As a reminder, loan
servicers need uniform standards and guidelines wherever possible for efficient exe-
cution. Each time a program is introduced, the more aligned it is with similar pro-
grams in various States with uniform automation, the more successful that new pro-
gram will be.

6. State Mediation Programs: HOPE NOW has focused on the mediation issue as
a high priority issue and convened States and the Federal Government to find com-
mon ground on what constitutes success. Mediation is a powerful tool that may be
even more effective with a common definition of success with rules to get there (in-
cluding early engagement with the borrower). There are now approximately 26
States that offer some kind of opt-in or opt-out mediation for homeowners. The
physical presence of a third party is valuable for this final attempt to bring parties
together to prevent a foreclosure. When appropriate mediation is a viable option,
however, there is not enough data on mediation programs to make a clear judgment
around the best mediation process. For instance, an author for the Sun Sentinel
newspaper recently reported that Broward County, Florida examined 326 cases via
mediation in December 2010 and 17 percent resulted in written settlements that
avoided foreclosure. It is important we study mediation efforts going forward and
wisely use our limited funds and human capital to make these most effective nation-
wide, and maximize assistance to qualified homeowners.

There is a movement among the other 24 States to incorporate mediation as another
means to prevent foreclosures. In doing so, we believe certain risk parameters must
first be addressed. By nature, mediation hearings delay the foreclosure process. And
the intent is to ensure the borrower understands the options available to prevent
foreclosure. We know from experience, sometimes borrowers in financial distress do
not answer phones, open mail, and respond to more formal meeting requests such
as State mandated mediation. Our goal over the coming months is to work with the
stakeholders on mediation to come up with a set of recommendations that make
sense for all parties, most importantly the homeowner at risk of foreclosure.

HOPE NOW stands ready to support all efforts to bring homeowners into the sys-
tem to review options to avoid foreclosure. However, we believe that mediation can
be streamlined with more effective processes so that all parties participating have
aligned expectations.

Conclusion

HOPE NOW member companies and organizations support the improvement of
the customer experience in mortgage servicing, and have been actively attempting
to make the system work better for customers as they wrestle with an unprece-
dented number of delinquent loans. To evaluate the multiple servicing initiatives
and rules now under way, the Administration should consider gathering all inter-
ested parties together to review the current servicing standard initiatives to ensure
the definitions and policies agreed to by regulators, enforcement agencies and inves-
tors are consistent and to determine if a single uniform set of standards can be iden-
tified and established.

Improving customer communication; reducing confusion and conflicting directives
for servicers will improve the mortgage servicing system. The home mortgage is the
most important investment in the lives of most consumers, and it is essential that
we have a sound servicing system in place to get through the current crisis and set
the appropriate course for the future. The industry nonprofit partners and servicer
members are committed to working to improve mortgage servicing for consumers.
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ADDENDUM

FRAHOPENOW Supportd GildanceForh

HOPE NOW 2011 Mid-Year Report
Overview
HOPE NOW is the voluntary, industry-created alliance of mortgage servicers, investors, counselors, and other
mortgage market participants that has implemented and coordinated
a comprehensive nationwide campaign to reach homeowners who may be at risk of losing their homes. HOPE NOW
has completed four very active years of outreach and collaboration since its inception in 2007, and continues to do
s0in 2011,

Outreach to At-risk Homeowners

HOPE NOW members have engage

d in aggressive outreach to struggling homeowners via direct mail, phone and face to face events. HOPE NOW has
coordinated and participated in several initiatives in partnership with the United States Treasury, Making Home
Affordable, NeighborWorks® America and several regional and local partners.

Here are some brief facts about HOPE NOW’s homeownership preservation efforts (through June 30, 2011):

o More than 87,000 borrowers have attended 112 events since 2008

*  Anaverage of 15 mortgage servicers have participated in these events

¢ HOPE NOW and its partners have visited over 60 cities since 2008, with multiple visits to many of the hardest
hit areas.

¢ Six events have been held so far in 2011, with attendance of over 6,000 families

*  Six more events are on the books for 2011, with 10 or more likely before the end of the year.

o Mortgage servicers have sent more than 5.5 million HOPE NOW letters to homeowners 60+ days or more
delinquent who have not contacted their servicer.

¢ The Homeowner's HOPE™ Hotline, 888-995-HOPE™, which is managed by Homeownership Preservation
Foundation, has connected more than 5 million homeowners to local, non-profit housing counselors since 2007.

National Survey Data Report
The HOPE NOW Data report is designed to provide a comprehensive overview of mortgage market trends and
industry efforts to help homeowners avoid foreclosure. HOPE NOW is able to effectively quantify the efforts of the
mortgage servicing industry by presenting data on a monthly basis regarding mortgage solutions that is unique and
not reported by any other group.
Since July 2007 (and through April 2011}, Servicers have:
o Completed 4.55 million permanent loan modifications:

= 3.85 million were proprietary modifications

* (99,000 were completed under the HAMP program
e (Completed almost 13.6 million total workout solutions. This includes repayment plans, forbearance and other

foreclosure prevention options.

Proprietary loan modifications since June 2010:

*  §1% have included reduced principal and interest payments.

o 83% have had a fixed interest rate of five or more years.

*  58% have included reduced principal and interest payments of 10% or greater.

Quarterly Fly-Ins

HOPE NOW’s unique quarterly meetings give servicers, counseling organizations and government entities a chance
to sit down face to face and discuss key strategies and initiatives. The sessions afford the opportunity for important
information regarding data, outreach, legislative/regulatory issues, mediation and foreclosure prevention strategies
to be effectively disseminated across all organizations attached to the mortgage industry. These are valuable
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brainstorming sessions in which decisions are made that impact all parties involved. Representatives from
approximately 35 organizations attended the last HOPE NOW fly-in. Generally, these events are well attended by
several major executives across the industry as well as senior leaders from various non-profit and govemment
regulatory agencies.

Issues Management

HOPE NOW engages industry leadership by collectively addressing challenges facing homeowners at risk, housing
counselors communicating with homeowners and servicers, and implementation of home retention options for loan
servicers. Our focus for 2011 has been:

Best Practices for State Mediation

Planning and execution on EHLP Dodd Frank HUD-administered unemployment program

Coordination of Treasury “Hardest Hit Fund” programs for nineteen states

“Fee for Service” for non-profit housing counselors, including through HOPE LoanPort

Implementation of Making Home Affordable

Collaboration of industry, government and non-profits

.- & s = = =

Information for Policymakers

HOPE NOW has made a concerted effort to provide policymakers with important mortgage servicing information
via briefings and testimony. HOPE NOW regularly briefs Congressional Staff and has provided testimony to the
House Financial Services Committee and the Joint Oversight Committee for Housing in California. HOPE NOW
participates in industry conferences such as the National Fair Housing Alliance annual meeting, the Diversity in
Financial Services Conference and the Five Star Institute’s Annual Default Servicing Conference. For more
information on HOPE NOW, please go to our website at HOPENOW.com

Support for HOPE LoanPort®

HOPE LoanPort® is a neutral non-profit web based communication tool created by HOPE NOW in 2009.
Currently, HOPE LoanPort® operates as a separate non-profit entity. This free online tool streamlines home
retention applications on behalf of homeowners, allowing housing counselors to efficiently transmit completed loan
modification applications directly to servicers — effectively eliminating lost paperwork. Currently, the portal
connects more than 2,700 non-profit housing counselors, from more than 600 non-profit housing counseling
agencies to more than 800 users on the mortgage servicing side. The tool is currently live in all 50 states, the District
of Columbia and Puerto Rico. As of June, 2011, HOPE LoanPort® has 15 participating mortgage servicers
representing more than 80% of all loans serviced in the United States.

HOPE LoanPort® can be used for all home retention applications including HAMP, Fannie Mae, Freddie Mac,
FHA, VA and other investor options.

HLP is testing pilots regarding communication for single point of contact, mediation for States and counselors, and
implementation of short sales. Servicers and non-profits have agreed to standards that provide status updates for
submitted applications every ten days. Additionally the tool is used to communicate approvals and denials based on
30to 60 day approval cycles. More information about HOPE LoanPort® is available at www.hopeloanportal org.
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%H OPENOW Support & Guidance For Homeowners

HOPE NOW Alliance Homeownership Preservation Workshops

The Homeownership Preservation Workshops are key outreach initiatives designed to allow homeowners at risk ol
foreclosure an opportunity to meet face to face with their mortgage servicer and/or a HUD approved counseling
organization for free,

Since March 2008, over 85,000 families have received assistance through the face to face efforts. Recently Making
Home Affordable and HOPE NOW have aligned efforts to assist more distressed homeowners. The strength of the
outreach model includes partnerships with NeighborWorks America, Making Home Affordable, the GSEs, local s
profit counselors, elected officials, Federal Reserve Banks, local task forces and literally hundreds of volunteers.

Calendar for 2011 Outreach Events

i Counseling Number of MNumber of

Lte Locaios Agenciesb Servicers Borrowers Reached
20-Jan Las Vegas NV 8 16 944
24-Feb San Jose CA 9 17 1065
24-Mar Phoenix AZ 12 18 714
28-Apr Boston MA 25 19 588
6-Jun Washington DC 8 15 616
17 & 18-Jun Atlanta GA 10 22 2,157
11-Jul Hollywood FL 10 17 1,333
13-Jul Jacksonville FL 10 17 650
19-Aug West Palm FL TBD TBD TBD
23-Aug Novi MI TBD TBD TBD
27-Sep Whippany NJ TBD TBD TBD

Calendar for 2010 Qutreach Events

. Counseling Number of Number of
Date Locations Agencies Servicers Borrowers Reached
127 Fort Meyers FL 6 15 750
1129 Fort Lauderdale FL 8 15 1,079
2120 Houston TX 8 15 859
2/26-2/27 Sacramento CA 15 14 1,501
39 Tucson AZ 8 12 531
3/11-3/13 Phoenix AZ 6 13 2,176
323 Portland OR 8 13 523
3/25 Seattle WA 5 13 796
4/6 Reno NV 6 8 728
4/8 - 4/10 Las Veegas NV 5 16 1635
417 Richmond VA 5 11 232
4/28 - 4/30 Long Island NY 21 10 2353
5/11-5/12 Anaheim CA 6 16 1296
5/14-5/15 San Bernardino CA 4 13 1257
5724 Columbus OH 7 13 460
5126 Kansas City KS'MO 5 10 452
6/2 San Francisco CA T 14 256
6/3-4 Oakland CA 12 14 1309
6/22 Pittsburgh PA 8 14 232




6/26 Washington DC 5 15 702
1124 Minneapolis MN 7 14 620
7/30-31 Atlanta GA 13 17 2250
8/12 Denver CO 9 15 484
8/19 Milwaukee WI 9 17 512
9/16 Indianapolis IN 20 19 681
921 Kenner LA 6 12 696
9/23 Biloxi MS 13 14 264
9725 Pensacola FL 5 14 311
9/28 Grand Rapids Ml 4 15 299
9/30 Novi M1 10 17 802
10/21 San Diego CA 10 16 865
11/16 West Palm FL 5 17 1054
11/18 Miami FL 5 18 1522
Annual Total Number of Homeowners Reached 29,572
Calendar for 2009 Outreach Events
Number of
L Seens Non—;'[rz;:tbgiziselms stﬁ?gr:f Berune s
Reached
January 10 Belleville, MI Snowed out, only intake forms collected 323
January 15 Denver, CO 18 18 488
February 14 Hartford, CT 19 15 1013
February 26 Kansas City, MO 11 12 136
March 25 Newark, NJ 35 19 903
A & Atlanta, GA 15 20 3216
"‘P";,fz & Miami, FL 1 23 2332
April 25 Charlotte, NC 9 18 536
May 7 Cleveland, OH 6 18 403
May 28 Orlando, FL 13 19 1583
June 4 St. Paul, MN 13 12 741
June 11 Fresno, CA 6 12 658
June 13 Bakersfield, CA 7 11 495
July 24,25 Las Vegas, NV 11 18 1569
J“""3:’ Aug Phoenix, AZ 10 18 2782
August 27 Waoodbridge ,VA 8 15 720
August 29 Springdale, MD 10 15 1100
ﬁ"“"m"e‘ Boston,MA 29 17 781
S“P'zeg’be’ Tampa Bay, FL 14 14 986
October 22 San Diego, CA 8 15 957
October 24 Riverside, CA 10 15 2441
October 29 Atlanta, GA 16 11 2168
November 4 St. Louis, MO 12 12 722
November 7 Dallas, TX 8 17 845
November 19 Jacksonville FL 6 13 595
Dec 5 Detroit, MI 10 16 938
Dec 12 Los Angeles, CA 1 14 1395

Annual total Number of Homeowners Reached

31,426
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Calendar for 2008 Qutreach Events

’ Number of ’ Numherf
Date Locations (I;JomProﬁt Number of Servicers Borrowers Reached
‘ounselors
3-Mar Riverside, CA N/A 10 27
5-Mar Angheim, CA N/A 10 267
7-Mar Stockton, CA N/A 12 411
30-Mar Columbus, OH 3 12 170
1-Apr Philadelphia, PA 30 14 328
19-Apr Atlanta, GA /A 13 696
21-Apr Milwaukee, W1 16 10 501
22-Apr Indianapolis, IN N/A 14 312
24-Apr Chicago, IL 17 17 642
3-May Memphis, TN 19 9 232
5-May Jacksonville, FL 3 12 237
9-Jun Dallas, TX 2 22 469
10-Jun San Antonio, TX 12 11 150
June [3 & N/A
14 Las Vegas, NV 15 1328
25-Jul Newark, NJ 23 12 193
26-Jul Mount Laurel, NJ 10 12 206
12-Aug Boston, MA 52 20 2176
21-Aug Orlando, FL 7 19 1008
22-Aug Estero, FL 9 17 614
23-Aug | Ft Lauderdale/Miami, FL 14 19 1695
13-Sep Fairfax County, VA 15 12 241
20-Sep Prince Georges Co., MD 15 12 100
22-Oct Tucson, AZ 21 17 490
23-0ct Phoenix, AZ 22 17 1815
15-Nov Houston, TX 9 18 953
19-Nov Cleveland, OH 14 20 671
20-Nov Cincinnati, OH 18 15 366
4-Dec Sacramento, CA 18 19 2050
6-Dec Los Angeles, CA 14 21 1635

Annual total Number of Homeowners Reached

20,183
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First Contact with Mortgage Company/Counselor

of respondents indicated that it was their first time contacting a mortgage company or non-profit
counselor to get help with mortgage payments. This is slightly higher than the cumulative average for the

“Nate: C include all 51 with exit surveys in 2009-2011,

Making Home Affordable

MAKI

Phoenix Cumulative Total — All
Workshops*

Count Percent Count Percent

Very Unlikely 3.9% 387 28%
Unlikely 13 3.0% 288 2.0%
Neutral 38 8.8% 1003 7.2%
Likely 114 26.3% 3125 22.3%
Very Likely 251 58.0% 9212 65.7%
Not Answered 11 NIA 610 NIA
TOTAL 444 100.0% 14,625 100.0%
MEAN** (All Data) 4.3 (Likely) 4.5 (Likely)

84.3% of respondents in Phoe » Very Like! C - shop. This is lower than

the corresponding cumulative percentage of 88.(0

“Mote: Ci i include all 51 ps with exit surveys in 2009-2011.
“"MEAN score |= out of 5.0; 1=Very Unlikely and S=Very Likely
Not Answered responses are not included in determining satisfaction Percent or MEAN results.

)11 | Making Home Affordable

AA S _

5

14
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ﬁ'HOPENUW Support & Guidance For Homeowners

July 11, 2011

Media Contacts:
Brad Dwin
(410) 303-6391

Faith Schwartz
(202) 589-2406

faith@hopenow .com

HOPE NOW: May Mortgage Loan Data Shows 2nd Straight Month of Declines in Foreclosure Sales
85K Permanent Loan Mods for Homeowners Completed for the Month

(WASHINGTON, DC)— HOPE NOW, the voluntary, private sector alliance of mortgage servicers, investors,
mortgage insurers and non-profit counselors, released its May 2011 mortgage industry data, which estimates
declines in foreclosure sales for the second straight month.

According to the survey data, foreclosure sales nationwide were approximately 68,000, down from 73,000 in the
month of April, representing a decrease of 7%. Foreclosure starts were up for the month, with 176,000 reported
versus 163,000 for the month of April, an increase of §%.

For the month, permanent loan modifications for homeowners were approximately 85,000, virtually unchanged from
the month of April (86,000). Of the total number, approximately 53,000 were proprietary modifications and 32,398
were completed under the Home Affordable Modification Program (HAMP).

A breakdown of proprietary modifications showed 78% (41,000} included reduced principal and interest payments,
§8% (47,000) had a fixed interest rate of five or more years and 57% (30,000) had reduced principal and interest
payments of more than 10%.

Here is the full breakdown of the May 2011 data:

s Loan modifications:
o Loan modifications completed under HAMP were 32,398, up from 28,867 in April - an increase
of 12%.
o Proprietary modifications for the month were approximately 53,000, down from 57,000 in April-
a decrease of T%.

¢ Proprietary loan modification characteristics:
o Loan modifications with reduced principal and interest payments accounted for approximately
T8% (41,000} of all proprietary modifications.

o Loan modifications with reduced principal and interest payments by 10% or greater accounted for
approximately 57% (30,000) of all proprietary modifications.

o Fixed-rate modifications (initial fixed period of 5 years or more) accounted for 88% (47,000) of all
proprietary modifications.

*  Loan modification performance:
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o Proprietary loan modifications with 90+ day delinquency (recidivism) remained flat with just a 1%
increase from the previous month - 244,000 vs. 240,000 on active loan modifications.

+  Foreclosures:
o Foreclosure starts for the month were 176,000, up from the 163,000 reported for April 2011 —an
increase of 8%.

o Completed foreclosure sales for the month were approximately 68,000, down from the 73,000
reported for April 2011 - a decrease of 7%.

*  Delinquencies:
o 60+ days delinquencies remained relatively flat for the month at 2.67 million, compared to 2.65
million reported in April 2011, an increase of 1%.

Faith Schwartz, Executive Director, issued this statement:

“HOPE NOW'’s monthly data report is designed to provide a comprehensive overview of mortgage market trends
and industry efforts to help homeowners avoid foreclosure. While we have seen loan modifications flatten out in
recent months, the overall numbers continue to illustrate the size and scope of what mortgage servicers, and their
non-profit and government partners, have achieved on behalf of at-risk homeowners.

Despite increases in foreclosure starts and a decrease in proprietary modifications this month, there were still a few
bright spots in fewer foreclosure sales, an increase in HAMP loan modifications and the third straight month of
relatively flat 60+ day delinquencies.

Additionally, performance of proprietary loan modifications remains strong, with 78% including reduced principal
and interest payments and almost 90% including a fixed interest rate of five or more years. These facts translate into
affordable and sustainable loan modifications for homeowners.

Loan servicers now have more tools at their disposal to assist homeowners. Several government initiatives have
been recently introduced as well, to augment the programs already available. These include the HUD Emergency
Homeowner Loan Program (EHLP) targeting unemployed homeowners in 31 States, the US Treasury’s Hardest Hit
Fund program deployed in 19 states and the District of Columbia, and the recent announcement of forbearance for
up to 12 months or more for unemployed borrowers who are currently in an FHA loan program. These programs
geared towards unemployed borrowers are increasingly important as the nation’s unemployment rate hovers around
9%, with much higher rates in some of the harder hit markets.

This combination of new tools and extraordinary outreach efforts has resulted in the most comprehensive set of
solutions available to at-risk homeowners to date.

Sinee 2007, mortgage servicers have completed 4.6 million permanent loan modifications for the nation’s
homeowners and there has been no slow down in the efforts to keep as many families as possible in their homes,
Going forward, the industry, and its partners, remains committed to comprehensive homeowner outreach, improved
customer experience, use of new technology and expansive education about all of the options available to struggling
homeowners.”



53

FERHOPENOW
- Snapshot
Industry Extrapolations and HAMP Metrics

Q3-2010 | Q4-2010 | Q1-2011 || Mar-2011 Apr-2011 | May-2011
Total Completed Modifications 444,787] 345,197 300,145 113,018 85,901 85,280
HAMP Permanent Modifications’ 97,877 83,752 90,536 36,432 28,867 32,398
Proprietary Modifications
Completed” 346,910 261,445 209,609 76,586 57,034 52,882
Proprietary Modifications Completed
Reduced P&I Modifications 294,190 217,700, 169,452 61,7100 46,547 41,177
% of Proprietary Modifications 85%} 83%) 81%) 81% 2% 78%)
Fixed Rate Modifications’
{initial fixed period of 5 years or more) 284 815 236,519| 168,343 58,028 44,562 46,760
% of Proprietary Modifications 82%) 90% B0%, 76%) 78%]| 88%)
Reduced P&I Modifications
(10% or greater) 185,015 177,976 119,422 39,502 30,312 30,255
% of Proprietary Modifications 53%} 68%[ 57%} 52% 53%| 57%|
Foreclosure Starts 709,119 656,904] 601,363|[ 217,413 162,860] 175,587
Foreclosure Sales 313,949 180818 219,708|| 84662 73,105 67,827
60+ Days Delinquency 3,1?2,424' 3,019,282[ 2,?55,??5' 2,595,041] 2,654,421| 2,674,492

*Source - Making Home Affordable. Estimated.

ZE:t'llapcilated. Modifications Completed was revised in December 2009 to include Current Modifications and specifically exclude

HAMP.

*Survey data may be restated from time to time based on servicers' collection and reporting. HOPE NOW reports and
extrapolates data as provided by servicers to a third-party data aggregation vendor. Any data changes will be reflacted in

monthly reporting.

HOPE NOW is the industry-created alliance of mortgage servicers, investors, counselors, and other mortgage

market participants, brought together by the Financial Services Roundtable, Housing Policy Council and Mortgage
Bankers Association, that has developed and is implementing a coordinated plan to help as many homeowners as
possible prevent foreclosure and stay in their homes. For more information go to www.HopeNow.com or call the

free Homeowner's HOPE™ Hotline at (888) 995-HOPE™.

i
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HOPE NOW
Industry Extrapolations and Metrics (May 2011)
FAEHOPENOW
Toeet & Gttt Fioe Mambemnses
Table of Contents
Page
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Workout Plans (Non-HAMP) 5
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60+ Delinquency (All Loans) 7
Foreclosure Starts and Sales 8
Graphs 9
July 7, 2011
HOPE NOW
Industry Market Coverage
INDUSTRY MARKET COVERAGE

Millions of Residential Mortgage Loans

Total

Prime
Subprime

*“MBA Definguency Survey” data ia for 1-2011, while "HOPE NOW Allance Survey™ data i for May 2001, MDA ettimates that its survey covers approximately
BEN of the . “Hope of Industry” is derived by dividing “Hope Now Allance Survey”™ (May 2011) by "MIBA Survey Extrapolated
to Total industry” (Q1-2011). “Hope Now Estis Induttry” estim slightly when the MBA reles

Survey data for O2-2011.

**Survey data may time to ti vicery” callection and reponting. HOPE NOW reparts and extrapclates data ai pravided by servicers
‘o a third-party data aggregation vendos. Any data changes will be reflected in monthly reporting.

www hopanaw.com

THESE DATA ARE FOR ANALYSIS PURPOSES ONLY. NOT FOR ITION, PUBLISHING, DA’
OR PUBLIC POSTING WITHOUT EXPRESS WRITTEN PERMISSION.
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. HOPE NOW
Total Solutions
M worinay industry Extrapolations and HAMP Metrics (July 2007 - May 2011)

pr—r———

"LIFE TO DATE" TOTAL SOLUTIONS

“Life to
0304 Date”
2007 2008 2009 Total

2010 | 01-2011

912,671 4,252,078] 4,811,663]

N/A N/A

Modifications

Completed”
Other Workout

Plans Completed
(Non Hml’i‘ T06,431| 1,297,248 2,057,649 2,529,194] 637,131

nource - Making Harme Affordable. Eitimated.
*Baned on "MBA Delinquency Survey” for 011-2011. MBA extimates that its survey cover ty E5% of the HOPE NOW
data estimates for Apeil and May 2011 may increase o decrease shightly when the MBA releases its Delinquency Survey date for 02-2011

"Extrapolated. Other Workeut Plans Completed Is comprived of Repayment Plans Inftlated [tracked fram 03-2007), Other Retention Plam
Completed and Liguidation Plans (tracked from December 2009).
W BOPOTRow COM

THESE DATA ARE FOR ANALYSIS PLURPOSES ONLY NOT FOR REDISTRIBUTION, PUBLISHING, DATABASING,
OR PUBLIC POSTING WITHOUT EXPRESS WRITTEN PERMISSION

HOPE NOW
“Life to Date” Completed Modifications
L= '“*_“ L Industry Extrapolations and HAMP Metrics (July 2007 - May 2011)
“LIFE TO DATE" COMPLETED MODIFICATIONS
"Life to
a3-04 Date”

2007 2008 2009 2010 | Q1-2011 | Mar-2011 | Apr-2011 | May-2011| Total

300.14!

N/A LY 512.712
| —= 1 W2

= o 206,240 961.355| 1,172,490| 1,245.757| 209.609] 76,586 57.034] 52,882 3,905,369

'source - Making Home Affordable. Estimated,
L P

ed in December and exclude HAMP,

www.hopenow.com

THESE DATA ARE FOR ANALYSIS PURPOSES ONLY. NOT FOR REDISTRIBUTION, PUBLISHING, DATABASING,
OR PUBLIC WRITTEN OoN
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HOPE NOW
Total Solutiens
Industry Extrapolations

WORKOUT PLANS (Non-HAMP)

Prime|

Subprime|

Owner-Decuphed|

Non-Owner Occupied

|Repayment Plans Initiated”

Prime|

Subprime|

Owner-Occupied|

Non-Owner Occupied
Proprietary Modifications Completed”

Prime|

6,212,991

Owner-Decuphed|
Non-Owner Dccupled
Other Retention Plans Completed”
Prime|
Subprime|

Owner-Dccupied|
Non-Owner Occupied)

"Definition of this field was revised in December 2009, HOPE NOW also began collecting Occupancy data at this

" B

4,
S | 4778575 |
¥ 19 189,945| 4,556,209
17.723|  18.,658|  17.216| | 337412
| 157.572] 121.767] 116.200] 5,843,172
125930 95579 91,090 70,332 3,786,647
149,858 115841 110,092 86,934 uml 1,862,589
7.748] 6.104 5.160]  5.072] 113997
57.034)

32,367
24,667
52,398

time.
2009 to inclugde Current i

"Oetuer Retertion Plans Completed is & new field added in December 2009. 1t is defined as the rumber of loans where the customer completid the termi of other retention

plan such a3: FHA Partial Claim, FHA Secured, VA Refund, 52

{ Salp-to-Mod,

Faymaent

THESE DATA ARE FOR ANALYSIS PURPOSES ONLY. NOT FOR REL
OR PUBLIC POSTING WITHOUT EXPRESS WRITTEN

Ak worinow

[————

or other GSE:

progra

wiww. hapanow com

M1 Clain Advarce, Reaged [ Deferred | Extended, FNMA

HOPE NOW

Proprietary Modifications (Non-HAMP)
Industry Extrapolations (November 2010 - May 2011)

ON, PUBLISHING,

PROPRIETARY MODIFICATIONS (Non-HAMP)'
Total
Dec-09 to
Nov-10 | Dec-10 | Jan-11 | Feb-11 | Mar-11 | Apr-11 | May-11 May-11
Proprietary Modifications’ 81,200 B80433) 72.189] 60.833] 76586 s7.04] s2.882 1666841 |
Proprietary Reduced P&I Modifications 68,043) B5844] 58538 49204) 61710 46547) 41,177 1,340,579
% feto ifications B4% B2% B1% B1% 81% 2% 78% B0%
prietary Fixed Rate Modi 2
initial fixed period of 5 years or more| 72,970| 73,687 61,144] 49,172
% of Proprietary Modifications 90% 92% B5% B1%
prietary Reduced P&I fications®
(10% or greater) 55704| 52,422 44.379] 35541
% of Proprietary Modifications 69% 65% 61% 58%
"Based on "MBA Delingquency Survey® for (11-2011. MBA estimates that its ¥ EB% of the total . HOPE NOW data estimates for

April and May 2011 may increase or decrease slightly when the MBA releases its Definquency Survey data for 02-2011.

*Definition of Modification Field was adjusted in December 2009 to reflect Proprietary

Mexdificatsons.
"Tatal for this field begins in June 2010

W ODEnow. COm

AMP) and inclede Current

THESE DATA ARE FOR ANALYSIS PURPOSES ONLY. NOT FOR REDISTRIBUTION, PUBLISHING, DATABASING,

OR PUBLIC POSTING WITHOUT EXPRESS WRITTEN PERMISSION
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HOPE NOW
60+ Delinquency
FEEorenow Industry Extrapolations
ey AR :

60+ DELINQUENCY (All Loans)

11
Number of Estimated Industry Loans
Prime
Subprime
Owner-Occupled 45,185
Non-Owner Occupied 4,608 4,604 4,508 4,473 4,585 4,587
60+ Days Delinquency 3,017 2,9?13 2,923 2,749 2,505] 2,654 2,674
Prime 2,048 1,991 2,006 1,874 1,758 1,808 1,806
pri 968 979 917 874 837 847 869
Owner-Occupied 2,684 2,643 2,642 2,482 2,333 2,347 2,368
Non-Owner Occupied)| 327 323] 278) 267 258) 304 303
60 Days+ Delinquency
!Pen:entgge of Total Loans) 62” 6% [ Eﬂ_ﬂ 5% 5% 5%
Prime 5% 4% A% 4% 4% A% A%
Subprime 20%] 20%] 19% 18% 18% 18% 18%
Owner-Occupled 6% 6% 6% 5% 5% 5% 5%|
Non-Owner Occupled 7%| T%| 6% 6% 6%| 7% 7%
'Based on "MBA Delinquency Survey” for Q1-2011. MBA estimates that its survey i 88% of the total industry. HOPE NOW data

estimates for April and May 2011 may increase or decrease slightly when the MBA releases its Delinquency Survey data for Q2-2011.

www._hopenow.com

THESE DATA ARE FOR ANALYSIS PURPOSES ONLY. NOT FOR REDISTRIBUTION, PUBLISHING, DATABASING,
OR PUBLIC POSTING WITHOUT EXPRESS WRITTEN PERMISSION

HOPE NOW
Foreclosure Starts and Sales

ek uorinow industry Extrapolations (November 2010 - May 2011)

FORECLOSURE STARTS (All Loans)

Nov-10 Dec-10 Jan-11 Feb-11 Mar-11 r-11 May-11
Total| 218.854] 235.006 204.21_._§] 179,732] 217,413 162,860 175,587
Prime| 157,622 176,003| 154,001 134,988| 165,642| 123,134 132,258
43,330

Owner-O ied| 185,719| 203,268| 182,323| 159,494| 188395| 143,355 153,723
Non-Owner Occupied 32,743 3 26,261 20,238 28,789 19,292 21,690

FORECLOSURE SALES (All Loans)

Subprime 61,232 59,003 50,217 44,744 51,771 39,726
1.452[

Jan-11 Feb-11 Mar-11 Apr-11 | May-11

72,546| sz.soﬂ 84,662|  73,105| 67,827
1

Prime 42,195 56,335 47,208 66,701 56,308 50,902
Subprime 15,022 15,539 16,211 15,29 17,961 16,796 16,925/

Owner-Occupied 38,208 39,844 52,324 45,564 64,197 55,853 51,534
Non-Owner OCtuE'ed 15,443 17,016 19,806 16,936 19,864 16,671 15,681

www_hopenow.com

THESE DATA ARE FOR ANALYSIS PURPOSES ONLY, NOT FOR REDISTRIBUTION, PUBLISHING, DATABASING,
OR PUBLIC POSTING WITHOUT EXPRESS WRITTEN PERMISSION



58

HOPE NOW

Industry Extrapolations and HAMP Metrics
FAKHOPENOW May 2011

Sopport & Gusdanie Far Homesmner

Solutions Offered vs. Foreclosure Sales*
(thousands of loans)

<BEEBEEE
K

T T

WO gar® or® 0 gl oi10

—+—Total Solutions —s— Foreclosure Sales

Source: Making Home Affordable and HOPE NOW
*Total Solutions is comprised of HAMP Permanent and Trial Loans, Proprietary Modifications
Completed, Repayment Plans Initiated, Other Retention Plans Completed, Short Sales and Deed-in-

Lieu
Proprietary Modifications Completed*
(thousands of loans)
140
120 >
- ¥ Al W ¥
. P, %
60 m/h‘“‘ \\L‘ v n _{‘f’\ MN
| W NS 5 l"\lh
2 .‘_JF(‘ . & \"A"-n“"h_
0 . . - . .
o7 M,gnﬁ wov-0® 09 et 10 nov0
—+—Total —&—Prime —— Subprime
*Non-HAMP

www.hopenow.com

THESE DATA ARE FOR ANALYSIS PURPOSES ONLY. NOT FOR REDISTRIBUTION, PUBLISHING,
DATABASING, OR PUBLIC POSTING WITHOUT EXPRESS WRITTEN PERMISSION.
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HOPE NOW

Industry Extrapolations and HAMP Metrics
May 2011

Suppet b Guidescy Far Hompsmmery

200
150
100

50

0

Total Modifications Completed
(thousands of loans)

PRI A" Y

P ithh,

M

N\-B'F Ma(-@ woa N}.-Ug w\—-&o mq-lo

—+—Total Permanent Modification —e— Completed (Proprietary)
—+— Completed HAMP ——HAMP Trial Modification

Source: Making Home Affordable and HOPE NOW

Total Permanent Modifications is the sum of Completed HAMP and Completed (Proprietary).
HOPE NOW has collected data on Completed (Proprietary) Modifications since 2007, Data for
HAMP Trial Modifications began in May 2009 while data for Completed HAMP loans began in

September 2009.
60+ Delinquencies as
Percentage of Total Loans
25%
AL
20% f*».fr"‘ v e
15% gy
10% e
5% W@m
0% : - ,

Mm m,m umlm’ ‘._,;m 'l-‘-a"lﬁ W 10

—+—Total —e—Prime —=—Subprime

THESE DATA ARE FOR ANALYSIS PURPOSES ONLY. NOT FOR REDISTRIBUTION, PUBLISHING,

www.hopenow.com

DATABASING, OR PUBLIC POSTING WITHOUT EXPRESS WRITTEN PERMISSION.
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\ HOPE NOW
Industry Extrapolati d HAMP Metri
KAAHOPENOW gl rapm;i:;;:: e
Support b Guidande Fos Homeomran
Foreclosure Starts
(thousands of loans)
300
200 -

150

100 2 M—w‘
50 i a = Y e
- TN

T CLaal T VCU "

=t Total ==Prime - Subprime

Foreclosure Sales
(thousands of loans)

Nl-m “z(ﬁ wﬁa N\-Dg maf"u w‘o

—4—Total —s—Prime —+—Subprime
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Suppet b Guidescy Far Hompsmmery

Completed Foreclosure Sales as a % of
Foreclosure Starts
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Source: Freddie Mac State Foreclosure Timelines and HOPE NOW

*There is a time lag between a foreclosure start and its completion. During this time many foreclosure starts
drap out for a variety of reasons. The time lag varies for individual states, ranging between 2 and 12 months,
The percentages in this graph adjust for this lag. The weighted average time b forecl start to
completion is approximately & months. This is calculated by multiplying the number of loans for each state by
the average time from foreclosure initiation to completed foreclosure sale, summing the results for all states,
and then dividing the aggregate by the total number of loans for all states,

www.hopenow.com

THESE DATA ARE FOR ANALYSIS PURPOSES ONLY. NOT FOR REDISTRIBUTION, PUBLISHING,
DATABASING, OR PUBLIC POSTING WITHOUT EXPRESS WRITTEN PERMISSION. 12
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Modifications Completed
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Source: Making Home Affordable and HOPE NOW
HOPE NOW has collected data on Completed (Proprietary) Modifications since 2007, Data for
Completed HAMP loans began in September 2009.

www hopenaw.com

THESE DATA ARE FOR ANALYSIS PURPOSES ONLY. NOT FOR REDISTRIBUTION, PUBLISHING,

DATABASING, OR PUBLIC POSTING WITHOUT EXPRESS WRITTEN PERMISSION.
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Ratio of Permanent Modifications to Foreclosures
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Source: Making Home Affordable and HOPE NOW

Permanent Modifications is the sum of Completed HAMP and Completed (Proprietary).

HOPE NOW has collected data on Completed (Proprietary) Modifications since 2007. Data for
Completed HAMP loans began in September 2009.

www.hopenow.com

THESE DATA ARE FOR ANALYSIS PURPOSES ONLY. NOT FOR REDISTRIBUTION, PUBLISHING,

DATABASING, OR PUBLIC POSTING WITHOUT EXPRESS WRITTEN PERMISSION.
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HOPE LoanPort®, powered by RxOffice ® and developed by the HOPE
NOW Alliance, is a new web-based tool that streamlines home retention
applications on behalf of homeowners at-risk of foreclosure, allowing housing
counselors to efficiently transmit completed applications to mortgage companies.
HOPE LoanPort® is designed to improve the quality of both the application by
gathering the required information and documentation and transmitting it to partner
mortgage servicers application.

+  Contacts a participating US Department of Housing & Urban Development
(HUD) approved non-profit counselor(s) in the HOPE LoanPort® network.

How does an at-risk s Counselor gathers all infermation and documentation from homeowner and
completes application through HOPE LoanPort®.

homeowner use

+ Complete application is sent electronically to the homeowner's morigage
HOPE LoanPort®? servicer. Documents and information cannot be lost.

+  Applications are updated with current stalus every 10 business days through
HOPE LoanPort® by all partners.

o Secure electronic submission of completed modification applications.

+ Standardization of required application data elements and supporting
documents,

What are the benefits o Electronic verification that the mortgage servicer has received the fully
completed modification package.

of HOPE LoanPort®?

+ Messaging of application statuses between counselor and mortgage servicer.
»  Migration away from faxes, redundant telephone calls, and lost documents.

+ |ntegrates seamlessly with counselor and servicing systems.

+  Open to HUD-Approved housing counseling agencies and National
Foreclosure Mitigation Counseling Program (NFMC) recipients.

o+ Approximately 540 counseling organizations, 2,300 counselors in 48 states

. . and the District of Columbia, as well as Puerto Rico are active on HOPE Loan
Who is using Port®),

HOPE LoanPort®? »  Fourteen (14) mortgage Servicers are currently using HOPE LoanPort®:
American Home Mortgage Servicing, Inc., Bank of America, Bayview Loan
Senvicing, JP Morgan Chase, Citi Mortgage, GMAC, Met Life® Home Loans,
NationStar, Ocwen Loan Servicing, OneWest Bank, PNC Mortgage, Saxon
Mortgage Services, SunTrust Mortgage, Inc. and Wells Fargo Home
Mortgage. Almost 800 servicer users are currently online.

+ Supported by state housing finance agencies in four states: Arizona, Nevada,
Ohio & Maryland, as well the North Carclina Department of Banking.

Find us on follow us on
Facebook  www.hopeloanportal.org cuuccer
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PREPARED STATEMENT OF ROBERT M. COUCH
COUNSEL, BRADLEY ARANT BouLT CUMMINGS, LLP

AugusT 2, 2011

Chairman Johnson, Ranking Member Shelby, and Members of the Committee: My
name is Rob Couch, and I am attorney with Bradley Arant Boult Cummings, a law
firm based in Birmingham, Alabama. Prior to joining the firm, I served as General
Counsel of the United States Department of Housing and Urban Development from
June 2007 to November 2008 and Acting General Counsel from December 2006 to
June 2007. Before joining HUD, I served as president of the Government National
Mortgage Association (Ginnie Mae). Prior to my Government service, I was the CEO
of New South Federal Savings Bank, then the largest thrift in Alabama and one
of the most active residential mortgage lenders in the South. I have also served as
Chairman of the Mortgage Bankers Association of America and as President of the
Alabama Mortgage Bankers Association. Thank you for inviting me to testify today
about the ongoing debate regarding national mortgage servicing standards.

Despite my years of involvement within the mortgage and financial services in-
dustries, perhaps the most profound lesson about mortgage banking that I ever
learned occurred when I signed a mortgage of my own several years ago. It was
about 15 pages long. Right before I signed it, the closing agent looked at me and
said, “Do you know what this document means, Rob?” “I think so,” I replied. His
response will remain with me forever: “If you pay, you stay. If you don’t, you won’t.”
While this summation may seem unduly harsh to some, it provides the essence of
the subject of this hearing.

We are all painfully aware of the deficiencies in the mortgage process that came
to light in the throes of the recent financial crisis. I believe that we are all in agree-
ment about the need to go forward addressing these issues and focusing on the ac-
tual harm that they caused. We, of course, must also balance everything against the
long-term impact that the unintended consequences of our actions will have on
homeowners and the housing market. It is my hope that my testimony will illu-
minate the important issues of market certainty and fundamental fairness in a way
that will encourage this Committee and the Congress to consider these principles
and take a balanced approach as it proceeds with its important efforts.

Although there are multiple proposals to make changes to mortgage servicing
standards, I think that it is important to recognize that historically, the process has
worked just as it was supposed to. In the debate over how to prevent mistakes in
the future, there is a tendency to overlook the basics. At the risk of oversimplifying,
it is worth a couple of minutes to review how the system is supposed to work.

When an individual decides to borrow money to buy or refinance a home, she pro-
vides information to the bank that has the money and the bank makes the decision
to lend based on the likelihood that the borrower will repay the money along with
a fair market interest rate. At closing, the borrower receives the money and signs
a note promising to pay the money back along with interest. She also signs a mort-
gage stating that, as collateral for the loan, the home itself is subject to being fore-
closed upon if the borrower goes into default. This process provides certainty to both
the borrower and the lender, which is vital to the markets. The borrower’s promise
to pay and the document that lays out the security is then saleable to investors.
These investments have historically been attractive to pension plan managers and
other long-term investors because pension plan participants and other beneficiaries
of inv}elastments in mortgages have long-term horizons and 30-year mortgages provide
just that.

While the intention behind setting national mortgage servicing standards is cer-
tainly laudable, such standards create unintended consequences that Congress
should consider through the lens of certainty and fairness.

I. Certainity

Much of the recent criticism of the mortgage industry is warranted. Recently, we
have witnessed sloppiness and abuse of process by some lenders and servicers. Bor-
rowers who have actually been harmed by any malfeasance should unquestionably
be fully compensated as required by law. While national mortgage servicing stand-
ards may well address these mistakes, they can also potentially cause uncertainty
to creep into the markets and devastate investment, which will ultimately be felt
by homeowners. Efforts to slow down foreclosures have created a huge backlog that
has become known as the “foreclosure overhang.” This backlog has further de-
pressed real estate markets that are still reeling from the recent recession.

Today, over 90 percent of all new mortgages have direct guarantees from the Fed-
eral Government. Such direct involvement is necessary to overcome the markets’ un-
certainty of investment in mortgages. Ongoing, heavy Government involvement,
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however, is not sustainable over the long run. For private capital to return, cer-
tainty must exist.

To illustrate my point, over the past 3 years, only two private label securities,
backed by mortgages, have come to market. They were worth approximately $500
million. ! In 2006, by comparison, multiple private label securities worth over $700
billion were issued backed by mortgages.2 The lack of private money in the market-
place is in a large part due to uncertainty and any national mortgage servicing
standards must take that uncertainty into consideration and sufficiently address it.

Much of this uncertainty in the market is attributable to uncertainty in the fore-
closure arena, the execution of the second half of my closing agent’s simple prin-
ciple: “if you don’t, you won’t.” Investors, many of whom are retirees, watch the
value of their mortgage-backed investments fall as well-intended efforts to be com-
passionate to struggling borrowers proliferate. These efforts take many forms, in-
cluding loan modifications extending or reducing interest rates on loans, reduction
of the principal amount owed, or indefinite postponement of foreclosure rights. All
of these proposals may change the terms of the contract the investor purchased and
contribute to the uncertainty surrounding the mortgage marketplace.

II. Fairness

The national average of the amount of time between delinquency and foreclosure
is 400 days.3 Put another way, on average, a person who cannot or will not pay
their home mortgage stays in his or her home rent-free for an average of 400 days
before possession of the home is transferred to the owner of the debt. In some
States, this figure is much higher. In New York and New dJersey, it is taking an
average of 900 days—almost two-and-a-half years—to move a loan from default to
foreclosure. In Florida, the average foreclosure time line is about 680 days.* Many
of the provisions under debate in negotiations on nationwide standards, such as
principal write-downs, are well-intended efforts to provide relief to borrowers who
do not pay. Any national mortgage servicing standards, however, must also address
the marketplace and equally important, the people who do pay.

The vast majority of people being foreclosed upon are not legally damaged or suf-
fering demonstrated harm. As an aside, this fact demonstrates one of the major
flaws with the proposed settlement by State attorneys general as reported in the
press because they propose to collect money from servicers without basing the collec-
tion on demonstrated harm.? Individuals who have been harmed during the fore-
closure process already have avenues to pursue their legal rights and obtain dam-
ages due to them. Fact-based determinations in a court of law, however, are far bet-
ter and ultimately provide more protection than simply requiring servicers to con-
tribute money to a fund.

Most of the servicing standard proposals, however, do not consider the majority
of hardworking Americans who do pay their mortgages every month. National serv-
icing standards that do not address the marketplace or the people who are not in
default subject those people to the “foreclosure overhang.” Requiring lenders to re-
duce mortgage balances increases costs that will ultimately be borne by all bor-
rowers. Mortgage write-downs also remove incentives for banks to lend money and
for investors to purchase mortgages, denying people access to credit needed to pur-
chase or refinance homes and negatively impacting an already devastated housing
market. In sum, an efficient foreclosure process is necessary to clear local markets,
facilitate economic recovery, and protect the borrowers who are not in default.

II1. Adequacy of State Law

Finally, Congress should be mindful that policies and procedures relating to the
foreclosure process historically have resided within the province of State laws deal-
ing with foreclosure processes and consumer protection. Each State has adopted pro-
cedures spelling out how the foreclosure process should be conducted and what pro-
tections should be afforded to borrowers. These procedures have worked very well
for many years. Federal and State regulators should be slow to override State law
sovereignty by effectively making mortgage servicers subject to new rules without
a legislative mandate. Moreover, in most cases, remedies under State laws, regula-
tions and requirements already exist for a majority of the perceived problems within

1Mark Fogarty, “Trouble Ahead”, National Mortgage News, Mar. 10, 2011.

2The Board of Governors of the Federal Reserve System, Report to Congress on Risk Reten-
tion, Oct. 2010.

3Jon Prior, “Delays Push Foreclosures to 40-Month Low in April”, Housing Wire, May 11,
2011.

41d.

5Kerri Panchuk, “Congress Wants CFPB To Come Clean on Mortgage Servicing Settlement”,
Housing Wire, Jul. 14, 2011.
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the mortgage industry and any national servicing standard should consider the ex-
istence and adequacy of existing rules so that borrowers who suffer actual harm
may avail themselves of compensation already afforded by State law.

Thank you again for holding this important hearing and for sharing everyone’s
commitment to certainty and fairness as we continue to pave the road to our Na-
tion’s economic recovery together. I urge you to be deliberate and balanced in your
approach to these important issues and be mindful of the unintended consequences
of your actions. I look forward to answering your questions.

PREPARED STATEMENT OF PETER P. SWIRE

C. WiLLIAM O’NEILL PROFESSOR OF LAW, MORITZ COLLEGE OF LAW OF THE OHIO
STATE UNIVERSITY

Aucgusr 2, 2011

Chairman Johnson, Ranking Member Shelby, and other distinguished Members
of the Committee, thank you for inviting me to participate in this hearing on na-
tional mortgage servicing standards. As staff is aware, I had previously committed
to speak at an event in Oregon today, and I thank the Committee and its staff for
the extraordinary flexibility of having me testify online today, over Skype. In addi-
tion to my work on housing and finance issues, my other main area of research is
in technology and the Internet. I believe that using online technologies in this way
can help open up Congress and our political process to effective participation by an
ever-greater portion of the American people.

My testimony today will draw on two previously published items, which are at-
tached to the testimony. The first is a report called “What the Fair Credit Reporting
Act Should Teach Us About Mortgage Servicing,” which was published by the Cen-
ter for American Progress in January, 2011.1 The second is an article in the Los
Angeles Times from March 6, 2011, which described some of my personal experi-
ences as a homeowner with the mortgage servicing industry.2 In 2006 and 2007 my
servicer, Washington Mutual, repeatedly purchased duplicate flood insurance for my
house in Bethesda. After dozens of calls, and the erroneous imposition of numerous
late fees, I was eventually able to resolve this problem with WaMu without paying
such fees. I have also attached a time line of the dispute that I sent to WaMu in
2007.

Background of the Witness

I am now C. William O’Neill Professor of Law at the Moritz College of Law of
the Ohio State University, and Senior Fellow at the Center for American Progress.
From July, 2009 through August, 2010 I served as Special Assistant to the Presi-
dent for Economic Policy, serving under Lawrence Summers in the National Eco-
nomic Council. At the NEC, my biggest task was to coordinate the interagency proc-
ess for housing and housing finance issues. In this role, I worked extensively on
mortgage servicing issues, including the Home Affordable Mortgage Program
(HAMP), and servicing and other issues affecting the Federal Housing Administra-
tion, Government sponsored enterprises (GSEs), and possible reform of the GSEs.
In this role, I met on a number of occasions with mortgage servicing executives, as
well as a wide variety of other stakeholders concerned about the mortgage servicing
process.

Before and after my NEC service, I have worked on a range of other policy issues.
My work is likely best known in the privacy area. I served as Chief Counselor for
Privacy in the Office of Management and Budget under President Clinton, and I tes-
tified on the Fair Credit Reporting Act before the Housing Financial Services Com-
mittee in 2003.

What the Fair Credit Reporting Act Should Teach Us About Mortgage Serv-
icing

My report on the Fair Credit Reporting Act (FCRA) makes a simple point. The
sorts of market failures that led to the creation of the FCRA in 1970 also exist for
mortgage servicers. The single most important fact is that the consumers—the
homeowners—are not the clients. The clients for the credit reporting agencies are
the companies that pay for the credit reports, such as lenders or employers. The cli-
ents for the mortgage servicers are the companies that invest in mortgages. Mort-

Lhttp:/ |www.americanprogress.org [issues/2011/01/fcra _mortgage servicing.html
2Lew Sichelman, “Mortgage Servicing Errors Highlight Need for Change”, L.A. Times, March
6, 2011, available at http:/ /articles.latimes.com /2011 /mar/06/business/la-fi-lew-20110306.
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gage servicers owe their legal duties and market loyalties to the investors, not the
homeowners.

This testimony will not repeat the report’s discussion of the history of mortgage
servicing and all of the policy analysis. Instead, it is important to understand that
consumers have no market or legal checks on the servicers. The homeowner doesn’t
choose the servicer—that choice is made by the company originating the loan or by
a subsequent owner of the mortgage. If the homeowner has a bad experience with
the servicer—as so many consumers have—the homeowner can’t even quit. Even if
the homeowner refinances the loan, concentration in the servicing market means
the homeowner quite possibly will get the same servicer the next time.

Homeowners not only lack any market choice, but they currently lack legal rem-
edies if the servicer performs badly. That is the reason that national standards for
mortgage servicing are so important. Where there are no market forces to protect
consumers, then something else must fill the gap. An effective set of consumer
rights could be embodied in national mortgage servicing standards. I hope that that
will happen.

Dispute on My Mortgage With Washington Mutual’s Servicing Arm in 2006-
2007

To prepare for this testimony, I have reviewed the files from my dispute with
Washington Mutual in 2006 and 2007 about flood insurance on my family’s home
on a hill in Bethesda. This dispute was the subject of the Los Angeles Times article
by Mr. Sichelman in March.

I am sorry to report that I stated some details incorrectly to Mr. Sichelman when
I did the interview with him for the story. The interview began as a discussion
about the FCRA and mortgage servicing policy, and so I did not review the file be-
fore speaking with him. Specifically, my family did have flood insurance on the
house from the time we bought it in 2002. The house is within a couple of hundred
yards of the top of a large hill in Bethesda, it has never flooded to my knowledge
since it was built in the 1960s, and I personally did not believe it needed flood in-
surance. Upon review of the file, however, I learned that we had prudently kept
flood insurance in effect from the time we bought the house and throughout the dis-
pute with WaMu.

I provide that detail because the file vividly shows the cascade of mistakes that
the servicing company made, despite several dozen calls by me to the company and
detailed documentation. The basic problem, beginning in early 2006, was that
WaMu bought “force placed insurance”—duplicate flood insurance on my house de-
spite the fact that State Farm repeatedly sent them proof of coverage. In numerous
instances, WaMu would impose a “late fee” on my family. We had automatic pay-
ment each month for our mortgage payment, and so we were never late on any pay-
ment. The WaMu practice, however, was to charge us for flood insurance without
telling us, and then declare us “late” for the entire monthly mortgage payment. The
next month would also be “late,” and subject to additional fees, because of the sec-
ond month’s duplicate flood insurance fee.

In May, 2007, I informed WaMu that I would contact regulators and the Congress
if they did not resolve the problem. My letter to WaMu said:

The amount of time it is taking for me to resolve this matter resembles a
major piece of litigation. I feel very sorry for the other customers who get
caught in this cycle of uninformed debt collectors, automatic threatening
letters of no insurance, lost faxes by WaMu, an apparent policy of ignoring
many proofs of insurance coverage, systems that suppress notes saying a
customer will not be subject to collection calls and late fees, large late fees
due to no fault of the customer, and so on.

This letter led to a phone response that made me believe that the problem was
resolved. Soon, however, the problems began again, and it was not until October,
2007, that the matter was finally resolved.

In conclusion, I have taught both banking law and consumer protection, and I feel
fortunate that I could advocate for myself and avoid the thousands of dollars of fees
that the servicer erroneously sought to impose on my family. Most homeowners,
however, are not banking law professors. Before the financial crisis of 2008, my ex-
perience with WaMu sensitized me to the flaws in our current mortgage servicing
system. My experience in Government and since has taught me there are numerous
hard-working and talented individuals in the mortgage servicing industry. The in-
centives, however, do not work for consumers. In the absence of market discipline
on servicers, an effective national set of mortgage standards is essential.

I thank the Committee for its attention to these important matters, and I welcome
any questions you may have.
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FAX Cover Sheet

TO:  Ms Ingrid Boykin, Supervisor, Flood Insurance
Via fax to 843.413.7121

FROM: Peter Swire, phone 240.994.4142, fax 301.365.1137, email peter@peterswire.net

RE:  2006-2007 Proof of coverage for WaMu loan number 5302625842

DATE: May 18, 2007

Total pages: 3

Ms. Boykin: Attached is the State Farm proof of coverage for flood insurance for March 2006 to March
2007. As you will see, there was never a gap in coverage from State Farm.

The amount in 2006 was for the same amount we had had in previous years: 120,000 on the dwelling.
In March 2006 State Farm specifically told me that they faxed this to WalMu. We understood that it was
all set, and never received a communication from WalMu that the coverage was too low and so we never

raised the coverage until | was told that was needed in 2007.

Thank you for arranging for the refund for our duplicate flood insurance paid for by WaMu for March
2006 to March 2007. If you have any questions/comments, please call me at 240.994.4142.

Best regards,

Peter Swire
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8520 Howell Road
Bethesda MD 20817
May 4, 2007

Ms. Ingrid Boykin
Supervisor, Flood Insurance
Washington Mutual

Via fax to 843.413.7121

Re: Duplicate Flood Insurance for WaMu Loan Number 5302625842
Dear Ms. Boykin:

The simple fact is that my family has had uninterrupted flood insurance from State Farm on our
house since we purchased it in 2002. We have sent proof repeatedly to WaMu of this fact.
Nonetheless, we are currently out-of-pocket thousands of dollars to WaMu for duplicate flood
insurance.

| am frustrated by the fact that WaMu has charged us thousands of dollars incorrectly, and has
required me to engage in months of phone calls and documentation of this case. As a citizen, | am more
worried by the fact that | have been utterly unable to resolve this problem, and have continued to
receive collection calls from WaMu, most recently yesterday. | am a banking law professor, and an
expert in consumer protection law. | have testified before the Senate and House Financial Services as an
expert, and was the lead White House representative for drafting the Gramm-Leach-Bliley privacy rules.
The big problem is this - if | cannot resolve this sort of problem, then a great many ordinary consumers
are undoubtedly finding it impossible to resolve their problems as well. |am concerned that there is a
unfair pattern or practice at WaMu that is designed to cost consumers large amounts of money for
duplicate flood insurance.

For this reason, | am attaching DRAFT letters to people | know well, who work for the Chairmen
of the Senate and House Financial Services Committees, as well as a draft |etter to your regulator, the
Office of Thrift Supervision. | am making a simple offer to conclude all charges from WaMu concerning
my flood insurance — confirm, in writing, that all expenses related to purchase of flood insurance be
cleared up from my account in one week, by May 11, or | will put the letters into final and send them to
the Congress and the OTS. As part of the settling-up of the matter, we will mutually determine the
correct monthly amount for my family to pay going forward, and my family will immediately ensure that
that amount is paid each month. If WaMu clears this up by May 11 and lives up its word, then | will
promise not to go the Congress, the regulators, or the press on this matter.

Attached you will find a document containing a detailed timeline of my interactions with WaMu
on this issue. The document also contains a list of six distinct system problems, incorrect fees, and
incorrect premiums that we need to resolve.
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| am sorry to take so formal an approach to this matter. The amount of time it is taking for me
to resolve this matter resembles a major piece of litigation. | feel very sorry for the other customers
who get caught in this cycle of uninformed debt collectors, automatic threatening letters of no
insurance, lost faxes by WaMu, an apparent policy of ignoring many proofs of insurance coverage,
systems that suppress notes saying a customer will not be subject to collection calls and late fees, large
late fees due to no fault of the customer, and so on.

My phone is 240.994.4142, fax at 301.365.1137. Email to peter@peterswire.net. My web site is
at www.peterswire.net, in the event that you, your counsel, or your supervisors want to confirm my
background and ability to follow through on my contacts with Congress and the press should this not be
resolved promptly.

Sincerely,

Peter Swire
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Fact sheet on Problems of Peter Swire with Washington Mutual for Duplicate Flood Insurance Coverage,
Washington Mutual loan number 5302625842,

Timeline of Duplicate Purchase of Flood Insurance:

This timeline shows the main points of contact concerning the purchase of duplicate flood insurance
for our house. The actual number of customer service calls is considerably higher than shown, because | did
not keep comprehensive notes and because | had to start calls a number of times during the work day but did
not get through to customer service or had to terminate the call because my available time during the work
day was limited.

2002. Anne and Peter Swire buy the house at 8520 Howell Road, Bethesda MD. Our county says that
our house requires flood insurance (even though the house is over 45 years old and has never had any flood
problem). We therefore get flood insurance from State Farm in the amount recommended by the lender, and
have maintained flood insurance continuously ever since.

January - March 2006: For the first time, we receive letters from WaMu saying that we need to send
evidence of flood insurance. | don't have records of the dates of my calls to WaMu customer service, but |
asked what needed to be sent. | then contacted my State Farm agent, Nancy Goldberg, to explain the need to
prove coverage. | confirmed with Nancy that she faxed the proof of coverage. The WaMu letters stopped and
| believed that WaMu had received the fax and known not to buy duplicate coverage.

During a phone call with WaMu customer service in 2007, | was told that faxes were only accepted if
they had the WaMu loan number on them, | asked if a proof of coverage fax would go into my file if it did not
contain the WaMu loan number, and the customer service person said it likely would not. | know that State
Farm faxed proof of coverage in early 2006. | therefore have come to the conclusion that WaMu ignored the
proof of coverage State Farm sent in 2006, even though the documentation had my name and address and
came from a major insurance carrier. Neither State Farm nor | learned that the fax had been refused due to
lack of an account number, despite the phone number and fax number being on the fax cover sheet. | learned
in 2007 that WaMu has charged us $2398 for this duplicate coverage for March 2006-2007. | believe it is
incorrect for WaMu to keep this $2398 when we timely sent proof of coverage by State Farm.

December, 2006-May, 2007. We have received many collection calls from WaMu, despite the fact that
we have paid our mortgage automatically in the first week of each month. In December, January, and
February, we received a collections call from WAMU in each month, roughly in the middle of each month. In
each instance | asked the date of last payment, and they said it was on time at the beginning of that month
and therefore no late fee was appropriate. By the February call, the representative in the flood insurance
office specifically agreed to put in the file that there should be no further collections calls and no late fees - we
were working in good faith to determine the correct amount for my monthly payment. Then, in March,
collections called again. |asked if the notes were in the file. The representative said that the file said “no
calls” and “no fees,” but they had called anyways. On May 3 | received a collections call from an agent
identified as “Hazel.” This call appeared to be about the April mortgage payment. | asked Hazel whether the
notes said “no calls” and “no fees.” She said they did not. Faced with this new evidence of system problems at
WalMu, | decided to write up in detail the history of this dispute.
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| am unable to determine whether WaMu has currently charged me any late fees in connection with
how the duplicate flood insurance has affected my monthly payment. | dispute any such fees, because we
have continuously had flood insurance and have made timely mortgage payments in the first week of each

month.

January 2, 2007. |called WaMu customer service. They told me that | had sent the “old” amount for
the mortgage/escrow. Their system had seen an incorrect payment and so had put it on “hold.” Their system
thus treated us as one month behind in payment, and applied a late charge (I think of $179.51).

They also told me my monthly escrow amount had changed due to their purchase of flood insurance.
This was the first time | learned that WaMu had not accepted our proof of coverage from early 2006. | think it
was at this time that | learned that WaMu would only process proof of coverage if the WaMu account number
was on the document. | contacted State Farm, and they faxed proof of flood insurance coverage to WaMu.

At the end of the customer service call, the representative said that we would have no late charges.
(We had timely paid the monthly mortgage, and we were working to resolve the flood insurance issue.) |

mistakenly thought the problem had been resolved.

Approximately January 15, 2007. | received one or more collection calls, but explained that we had
sent proof of coverage and so the issue had been resolved.

My recollection is that State Farm faxed it one time but it did not register in the WaMu system. |then
called customer service, learned about the need to have the loan number on the fax, and State Farm faxed it a
second time. My written notes do not give details of this, but WaMu’s customer service records likely show

one or more additional calls.)

January 22, 2007. A letter dated this day says “Since you have obtained sufficient flood insurance,
please be advised that the flood coverage we previously purchased on your behalf has been cancelled effective
01/03/07. You will only be charged premiums for actual time that the coverage that we ordered was in effect
and any unearned premiums will be refunded back into your escrow account.”

February, 2007. | received another collection call. | was told the collection office could do nothing to
stop collection calls and | had to call the flood insurance office. | called the flood insurance office. |learned for
the first time that WaMu considered our coverage from State Farm to be too low. Our coverage was the same
as at the original mortgage closing, at $120,000. | therefore instructed State Farm to increase the coverage.

March 2, 2007. State Farm once again faxed proof of insurance coverage to WaMu.

March 13, 2007. | called WaMu customer service and spoke with Ms. Christina McDurko, phone
877.893.5667. Much of our conversation was trying to determine what the correct monthly mortgage amount
was due from us. My wife and | have automatic mortgage payment from our bank to WaMu in the first week
of the month, but the precise amount due depends on the amount of flood insurance WaMu has been
charging for flood insurance. For instance, my notes show that we paid $4554.15 at the beginning of March,
and the shortage due to the problem of flood insurance was 5114.09.
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Because we have made timely payments every month on the mortgage, and because we were working
in good faith to resolve the flood insurance matter, Ms. McDurko specifically said that we would have “no late
fees” for the previous months where collectors had already called us. My understanding was that she was
putting this in the notes part of our customer file, and that the “no late fees” would continue so long as we
made timely payments at the beginning of each month and were moving forward to resolve the flood
insurance issue so that we would know the precise amount to pay each month in the future.

March 15, 2007. | called WaMu customer service, and spoke with Ms. LaKeisha Williams. She
confirmed that she had received the fax on March 5 proving State Farm coverage for 2007-2008. She
confirmed that WaMu had not bought excess coverage for 2007-2008.

Specifically, Ms. Williams said that the amount that WaMu had charged me for 2007-2008 was $2475.
Because | had given proof of coverage, Ms. Williams said this amount had been credited to my escrow account.

April 2, 2007, Much to my surprise, | received another letter saying that | had no flood insurance
coverage for 2007-2008. In my next attempt to resolve this matter, | called customer service and asked to
speak to a supervisor. | spoke with Ms. Ingrid Boykin, phone 866.310.4237 x63623, fax 843.413.7121. She told
me that WaMu had gone ahead and bought (duplicate} flood insurance coverage on March 17. This was two
days after the March 15 call, when | was told that | would receive a refund because proof of coverage was in
place.

Ms. Boykin told me that the notice of this purchase was mailed to me on March 28, and that was why |
received the notice in early April that the duplicate coverage had been purchased.

April 6, 2007. A letter dated this day came from WaMu. It was another “We are a debt collector”
letter that showed no acknowledgement of all my previous conversations with WaMu. This letter is an
example of what seems to be automatic generation of letters in one part of WaMu's system, with no linking to
what is actually happening with the customer account and customer service department.

The letter says: “You may be able to obtain a refund of unearned premium; however, you will be
charged for any time period where your coverage lapsed.” Since we have had continuous coverage by State
Farm, there was never a lapse in coverage.

April 18, 2007. A letter dated this day came from WaMu. It said that we have now proved we have
sufficient flood coverage. “The flood coverage we previously purchased on your behalf has been cancelled
effective 05/06/07. You will only be charged premiums for the actual time that the coverage that we ordered
was in effect and any unearned premium will be refunded back into your escrow account.” This letter means
that | was charged premiums (and perhaps fees) from approximately 3/10/07 to 5/6/07.

Summary of systems problems at Walu, incorrect premiums, incorrect fees, etc.:

1. In early 2006, State Farm faxed proof of coverage to WaMu. (I triple-checked this at the time due to
the number of letters and calls from WaMu.) WaMu ignored the proof of coverage, and charged us $2398.
The WaMu decision not to accept the fax (and not to call us back) appears to be pursuant to a policy of not
accepting documentation that lacks the WaMu loan number, even when name, phone number, and address
are apparent on the face of the document. That amount has still not been refunded to us.

3
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2. In December, 2006 WaMu counted us as one month late in payment because the amount we
automatically paid did not exactly match the amount it had altered as due, apparently due to purchase of flood
insurance. There was a fee for late payment, and WaMu representatives later said the fee would be waived. |
do not know if this fee has been refunded.

3. WaMu sent us a letter on January 22, 2007 saying it had confirmed we had flood coverage in place.
I do not believe there has ever been a refund to us (or to our escrow account) based on this acknowledgement
of coverage.

4. On March 13, Ms. Darko said that she was putting “no calls” and “no late fees” into the notes part of
my file. Despite this, we were called by the collections department in March and on May 3. On the first
occasion the agent acknowledged that the notes section said “no calls” and the call ended. On May 3, the
agent said there were no notes in the file saying “no calls” or “no fees.” | don’t know if this agent was
mistaken, or if for some reason the file was altered to delete the “no calls” and “no fees” entries.

5. On March 15, Ms. Williams confirmed that State Farm had supplied satisfactory proof of coverage.
She said that a refund of $2475 had been credited to my escrow account. Then, WaMu went ahead and
purchased a full year’s flood insurance on March 17, and didn’t let me know until a letter arrived at my house
on April 2. Buying this flood insurance two days after confirming the issue was settled, without calling me, is
perhaps the single biggest sign of Walu's disregard for simple courtesy and basic customer service.

6. The WaMu letter of April 18 says that it will charge us for premiums for (duplicate) coverage for
3/10/07 to 5/6/07. | don't know the amount, but this charge is directly contrary to what Ms. Williams said to
me on the phone on March 15.
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What the Fair Credit Reporting Act Should
Teach Us About Mortgage Servicing
Progressive Recommendations to Protect Home Mortgage Consumers

Peter Swire  January 2011

Introduction

Our nation’s recent housing crisis revealed deep flaws in the way monthly mort-
gage payments by homeowners are handled by mortgage servicers—the compa-
nies that collect monthly mortgage payments from homeowners and forward the
payments to investors in those mortgages. These flaws go far beyond the recent
and headline-grabbing robo-signing scandals, in which many mortgage servicing
companies were found complicit in shoddy handling ofthe legal requirements
for foreclosure. Other major players in the housing market are deeply dissatisfied
with the current system, including private investors in mortgages that have been
bundled into mortgage-backed securities, mortgage insurance companies, and
the two big mortgage finance giants that are now in government conservatorship,
Fannie Mae and Freddie Mac.

So,too, are the consumers of home mortgages—the more than 50 million home-
owners who write monthly mortgage checks to mortgage servicing companies.
This issue brief presents a new analysis of how consumers are systematically disad-
vantaged by the current system of mortgage servicing, in which mortgage servic-
ing rights are governed legally to protect the interests of investors and mortgage
servicers before the rights of consumers are ever considered.

As the mortgage servicing industry evolved in the past decade, a major market
failure developed—they owe their responsibility only to investors, and owe no
duty at all to consider the needs and interests of consumers. Amid the housing
crisis that began in 2006 and metastasized over the next four years, it became
increasingly clear this type of market failure precisely tracks the problems that led

1 Centerfor American Progress | What the Fair Credit Reporting Act Should Teach Us About Mortgage Servicing
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to creation of the Fair Credit Reporting Act in 1970—harms to consumers when
the large financial companies responsible for consumers’ credit ratings served the
interests of their major corporate clients rather than consumers. That market failure
four decades ago was corrected by FCRA, which requires the three big credit rating
agencies—Equifax, Experian, and TransUnion—to give individuals the right to

see their credit history and to correct mistakes. Over time, Congress strengthened
these consumer protections under FCRA, notably in overhauls in 1996 and 2004.

That same market failure corrected by FCRA in consumer finance is now readily
apparent in the mortgage servicing marketplace. After all, some of the biggest
consumer issues in a family’s life—whether they can stay in their home, on what
terms, and paying how much in fees—is a realm of finance over which consumers
boast little to no leverage. What’s more, mortgage servicing rights are not specifi-
cally addressed in the financial regulatory reform law passed by Congress last year.

The upshot: An effective set of consumer protection rules should be a priority of
financial regulators, the new 112th Congress, and the Obama administration in
the response not just to the robo-signing scandals but also the creation of our next
generation of housing finance as Congress and the administration grapple with
how to replace the mortgage finance roles played by Fannie Mae and Freddie Mac.
This issue brief offers some progressive recommendations for how this could be
done to the benefit of consumers and our mortgage finance system.

From robo-signing to investor concerns

A series of congressional hearings late last year regarding the “robo-signing” scan-
dal raised the question of what to do about mortgage servicing rights. The robo-
signing scandal involved employees of major servicing companies who admitted
that they routinely, falsely signed documents under oath in court cases. Once
Congress and the press began to look under the hood of servicing practices, other
serious problems emerged, including the question in many cases about whether
servicers followed the requirements for endorsing the “notes” (proof of owner-

ship of a loan) as required before a foreclosure can legally occur.

The robo-signing hearings brought new attention to longstanding complaints about
mortgage servicers. The Obama administration’s Home Affordable Mortgage
Program, or HAMP, a mortgage-modification program for embattled but credit-
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worthy homeowners, has been plagued by slow action by servicers. For instance,
Bank of America Corp. did not complete a single permanent mortgage modifica-
tion by the end of 2009, and the attorneys general in two states brought a new law-
suit against Bank of America in December for numerous alleged unfair or deceptive
practices.' There have been numerous complaints about lost documents, slow
service, and servicer mistakes about putting houses into a foreclosure sale while a
different part of the same servicer was agreeing to a mortgage modification.

On the financial side, mortgage servicers are being hit by enormous claims for
damages from a range of actors. Fannie Mae and Freddie Mac are seeking billions
of dollars of “putbacks,” or payment back to them for mortgage origination and
servicing during the housing bubble that violated the legal requirements of the
two then-government-sponsored enterprises, both of which are now effectively
government owned. Those putback demands are based on the documented fraud
and abuse committed by many mortgage originators and servicers during the
bubble as they sought to create more and more mortgage-backed securities for
sale to eager institutional investors worldwide. Major lawsuits by private mort-
gage insurance companies similarly claim that they paid billions of dollars in
insurance claims to investors in these mortgages for loans that were not properly

originated and serviced.

Some of the sharpest complaints have come from investors in so-called “private-
label securities,” the mortgage bonds created on Wall Street during the bubble
without any payment guarantees from Fannie Mae or Freddie Mac. These private-
label securities were issued and sold separately from the so-called “conform-

ing” mortgage-backed securities that Fannie Mae and Freddie Mac guaranteed.
Investors in private-label securities essentially claim that servicers have not been
faithful agents for investors; servicers are supposed to act on behalf of the inves-
tors under the contracts that hired them.

Among other concerns, investors worry that servicers have been making judgment
calls to the advantage of the servicers themselves rather than the investors the
contracts say they are supposed to work for. Other affiliates of the major servicers,
for instance, hold the bulk of the home equity lines of credit and other junior
mortgage claims. This means they are incentivized to maximize value of these
second-lien mortgages over the first-lien mortgages. The concern is that servicers
often make modifications and other decisions in ways that benefit the supposedly
‘second-in-line” lenders (the servicers) in front of the “first-in-line” investors.

3 Center for American Progress |
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In the wake of the historic housing bubble, it is entirely predictable that major
players in housing finance are now pointing the finger of blame at each other, and
suing each other over who should suffer the unprecedented losses caused by
housing price declines. The robo-signing scandal and recent hearings in Congress,
however, provide a teachable moment about the need for fundamental reform

in how mortgage servicing rights are treated in the American housing market.
Indeed, in a recent hearing, Sheila Bair, chairman of the Federal Deposit Insurance
Corporation, called for “broad based reform of mortgage servicing” to address
‘misaligned incentives.” The same day, Daniel Tarullo, governor of the Federal
Reserve Board, called for “new national standards for servicers.”

‘We may be seeing the beginning of agreement around a simple but crucial point:
The next generation of mortgage finance in this country requires major reform in
the way that homeowners pay their monthly mortgages. Fannie and Freddie, the
Federal Housing Administration, private mortgage insurers, and private investors
all have expressed severe concerns about bad incentives in the current system. To
assure liquidity for our future housing market, we need better ways for investors
and guarantors to be confident that servicing is being conducted with the correct
incentives. And all this can be done while also protecting the rights of consumers
of home loans—all 50 million of them.

The switch to a new mortgage servicing market

As reform proposals are developed for investors in home mortgages and guaran-
tors of those loans, it is critical to reform the system so that it works better for
another group—the homeowners of America. More than S0 million American
families pay their mortgage each month. Until quite recently, few of them were
harmed by bad servicing. Today, in contrast, the modern shape of the servicing
industry means that families are open to harm from servicers, with essentially no
control by legal remedies or market discipline.

This harm to homeowners is a recent phenomenon. Historically, most mortgage
loans were made locally by thrifts or commercial banks. Even if the loans were
later sold, the lender often handled the monthly mortgage payments, which meant
that the lender had the usual market incentives to treat borrowers well because

the local lender hoped to provide other banking services to the family, such as a
deposit account or a new mortgage loan in the future.
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Over time, this local lending and servicing gave way to servicing by specialized
third parties, especially after creation of those private-label securities on Wall
Street in the late 1980s. By the late 1990s and early 2000s, the economics of the
servicing market led to two trends. First, a much larger proportion of local lenders
sold off the mortgage servicing rights rather than keeping them in-house. Second,
market concentration in the servicing industry skyrocketed. The 10 largest ser-
vicers had an 11 percent market share in 1989, climbing to 40 percent a decade
later, according to the Handbook of Mortgage-Backed Securities. Today, the top
four servicers have more than 70 percent of the market. As a result, the policies of
a small number of financial giants now govern how most homeowners are treated
if there is any difficulty in paying the mortgage.

The steady rise of housing prices until recently masked the effects on consumers
of the new market structure for mortgage servicing rights. When home prices

are rising, there is an easy way out for homeowners who lose a job or otherwise
face problems in paying the mortgage—just sell the home for a profit. As long

as house prices stay even or go up in the meanwhile, the family can pay back the
mortgage and move to a rental unit. Things were even easier during the easy-credit
days of the housing bubble. If a family started to fall behind on the first mortgage,
rising housing prices meant that the family could “tap their equity” in the home
and get a second mortgage to keep current with the first mortgage payments. Or,
during the same easy-credit period, many families could put the monthly mort-
gage on their credit cards, and avoid default that way.

The housing price collapse that began in 2006 exposed the problems in the mort-
gage servicing industry. The rate of delinquent mortgages climbed rapidly, from
less than 2 percent of mortgages to more than 10 percent today. The easy cures
from yesterday were no longer usually available, such as second mortgages or large
loans on a credit card. Instead, more than 10 million homeowners found them-
selves “under water” in a home they could not sell without losing money and thus
in a new position—negotiating with mortgage servicers about whether they could
stay in their homes, on what terms, and with what fees.

The precedent of the Fair Credit Reporting Act

This history of mortgage servicing shows the new ways that mortgage servicers
hold power over many homeowners as the structure of the mortgage market has

5 Center for American Progress |



90

A key disconnect

At present, the Fair Credit Reporting Act does not apply to mortgage servicing companies

Fair Credit Reporting Act Mortgage servicing
The companies that affect consumers  Credit reporting agencies, or CRAs Mortgage servicers
The clients of those companies Lenders, insurers, etc. Investors in mortgages
Protections for consumers Fair Credit Reporting Act Naone currently

changed and its effects have become visible for the first time. This structure turns
out to parallel exactly the problems that led to creation of consumer protections
under the Fair Credit Reporting Act. (see Table)

This table shows the parallel structure of the credit rating market and the mort-
gage servicing market. For credit reports, the three major credit reporting agen-
cies— Equifax, Experian, and TransUnion—dominate the market for consumers’
credit histories. Mistakes and decisions about credit can have a large impact on

a family, whether a mortgage or auto loan is approved, for instance, and on what
terms. The clients of these credit agencies, however, are not consumers. Instead,
the agencies make their money by selling credit reports to lenders, insurers,
employers, and others. The market incentives for these companies are to give their
corporate clients what they want, rather than to worry about how a mistake affects
an individual consumer.

The history of the credit reporting agencies parallels the recent history in mort-
gage servicing. The credit reporting industry consolidated greatly during the
1960s. A series of congressional hearings showed that individual consumers often
had serious mistakes in their credit histories, but the credit rating agencies had

no good procedures to handle consumer complaints. For instance, the hearings
showed that consumers lacked any protection when a lender incorrectly reported
they had paid late, and individuals were turned down for loans and jobs as a result.

In light of these problems, Congress passed the Fair Credit Reporting Act of 1970,
which gave individuals the right to see their credit history and to correct mistakes.
Over time, Congress strengthened consumer protections under the FCRA, nota-
bly in overhauls in 1996 and 2004.

The same problems now plague the mortgage servicing market. First of all, the
national market has consolidated into the hands of a few servicers. Secondly,
these servicers make vital decisions about consumers, such as whether to forgive
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a late payment, modify a mortgage, or foreclose on the house, and with what
(often large) fees paid by the homeowners. The clients, however, are financial
corporations, such as investors or mortgage guarantors. These clients have their
own complaints about the current system, as discussed above. The clients, how-
ever, at least have protection by contracts that say the servicers are supposed to
act on the clients’ behalf, and these contracts are the basis for current lawsuits

against servicers.

Consumers have no similar protections. They are simply “third parties,” people
who are affected by the contract between the investor and the servicer but play no
part in drafting the contract. As with the credit rating agencies, consumers have no
choice about which servicer handles their mortgage. Consumers choose a mort-
gage originator when they get a mortgage but the originator now routinely sells that

mortgage to an outside servicer with no choice in the matter for the homeowner.

In short, consumers exert no market pressure on servicers. A servicer can provide
lousy service and the homeowner has no way to exit. Even if the consumer tries
to refinance the mortgage, the new originator can sell the servicing rights to the
same lousy servicer as before.

What to do next

This simple point has not been part of the public debate to date about mortgage
servicing companies. The United States has long required effective consumer pro-
tection rules under the Fair Credit Reporting Act but the same sorts of problems
in mortgage servicing currently lack any similar consumer law. Quite simply, there
is a large market failure. Consumers are subject to bad service and large losses,
with no effective market checks or legal redress in place.

The point of this issue brief is to point out the market failure rather than to pro-
pose the full set of possible policy responses. Yet there are some common threads
that should inform the coming debate. New consumer protections could come
from a variety of sources. First, it might usefully be part of the reform of Fannie
and Freddie that Congress is scheduled to consider this year. The logic for fixing
the mortgage servicing program through this legislative avenue is strong—any
new system of housing finance must first have an effective payment system so
consumer mortgage payments will flow correctly through the system to investors.
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Second, and more immediately, consumer protection rules can be crafted into any
settlement that the state attorneys general and federal regulators may reach soon with
servicers in the robo-signing scandal. Third, the new Consumer Financial Protection
Bureau might consider drafting mortgage servicing regulations once the Bureau is up
and running next year. In addition, there have been press reports that financial regula-
tors may include some consumer protections related to servicers in the proposed rule
about “Qualified Residential Mortgages” that the Dodd-Frank Act mandated.

In terms of specific consumer protections, consumer and industry experts should
weigh in on what the overall approach should include. To begin the discussion, here
are three traditional categories of consumer protections to consider:

= Disclosure
* Deception
« Conflicts of interest

Let’s consider each in turn.

Disclosure

Mortgage servicers should disclose their fee schedule, including for the contractors
they hire in the foreclosure process. For credit and debit cards, we have seen new
consumer protection rules around transaction and late fees. The risk of problems is
even greater in mortgage servicing, where consumers have no option to exit from an
abusive servicer.

Servicer fees are often paid out of the proceeds of a foreclosure, and a recurring
complaint has been that such fees give too great an incentive to foreclose rather
than work out a modification. Disclosure of a servicer’s fees, perhaps both to the
homeowner and to consumer protection enforcers, is an important first step toward
reducing abuse.

Deception

The new lawsuit against Bank of America’s mortgage servicing affiliate alleges
employees were trained to mislead consumers who called with complaints about
mortgage servicing, Regulators already have general powers to enforce against
“unfair and deceptive practices” by servicers. They should do so.
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More specific rules about common categories of deception are worth considering,.
Aswith FCRA, consumers perhaps should be entitled to moderate-sized statutory
damages where a servicer has engaged in a pattern of deception.

Conflicts of interest

Most mortgage servicing today is done within the largest financial holding compa-
nies. One major concern about the current system is that the large servicers may be
protecting affiliates who hold second liens on homes in the form of home equity
loans, at the expense of the first-lien holders—the investors—who they supposedly
work for. When conflicts of interest exist, consumers come third, after the investors
and servicers, and the servicer has no legal duty to act in the consumers’ best interest.

Other aspects of banking regulation have strict conflict-of-interest disclosures and
regulations, such as the limits on transactions between an FDIC-insured bank
and its affiliates. New measures should be considered to ensure that servicers are
acting on behalf of investors and consumers, rather than for the benefit of their
lending affiliates.

The way forward

The recent history of mortgage servicing highlights an important new develop-
ment—only rarely does such a large, concentrated industry arise in ways that
can have such important negative effects on tens of millions of consumers. There
is little reason to think the system that developed during the housing bubble is
the correct system going forward. FCRA provides a model for showing that the
rights and needs of consumers should not continue to be ignored in our system
for mortgage servicing,.

Peter Swire is the C. William O’Neill Professor of Law at the Ohio State University and a
Senior Fellow at the Center for American Progress. Until this August, he served as special
assistant to the president for economic policy and worked extensively on housing policy.

Endnotes

1 Andrew Martin and Michael Powell,” Two States Sue Bank of America Over Mortgages,” The New York Times, December
17, 2010, available at http//www.nytimes.com/2010/12/18/business/ 18mortgage html.
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